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PR E F ACE. 
TO THE 


FORMER EDITION. 


S /olidity of judgment, utility 
of matter, and perſpicuity 
of method, will be too obvious to 


every intelligent reader, on the fir 
peruſal of the following Treatiſe, 


not to convince him that it 1s one of 
the elaborate pieces of the late lord 
chief baron G11.BERT, we preſume 
there needs no further apology for 
making it publick, eſpecially fence it 
is a ſubject eſſentially neceſſary to be 
known by every individual who has 
any kind of inheritance or poſſeſſion ; 
for it is calculated in ſuch a manner 
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PREFACE. 


as to be uſe to the public in gene- 


ral, but more particularly to ſbe- 
riffs, underſheriffs, flewards, land- 
lords, tenants, &c. who ought to be 
thoroughly acquainted with this 
branch of the law. 


The tranſlations at the bottom of 
the pages are intended that this book 
may be uſeful not only to gentlemen 
of the law, but to ſuch alſo as are 
unacquainted with the original. 
Ann appendix of ſome well choſen 
precedents is added for the eaſe of 
the prattiſer, and the whole render- 


ed the beſt and compleateſt book of 


its kind. 
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ADVERTISEMENT 
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10 F.2CE 


PRESENT EDITION. 


O ME time ſince, the publiſher 
of the preſent edition of this 
work, prevailed on a gentleman, well 


known at the bar, to reviſe it, and 


make ſuch additions, as to him ſhould 
ſeem neceſſary. This, he flatters him- 
ſelf, has been done in a manner not un- 
deſerving of the attention of the profeſ- 
ſion. The work has received a very mi- 
nute correction, as well in language, as 
in punctuation. The references have 
been all carefully examined ; thoſe that 
were inappoſite have been retracted, 
thoſe that were inaccurate have been 
rectified, and ſuch as were neceſſary 
have been ſupplied. The diviſions 
have in ſome meaſure been altered ; 
at the ſame time that othgrs have been 

4 _ added, 


1 


ADVERTISEMENT. 
added. Such of the modern acts of 
parliament, as well as of the judicial 
decifions, which in any wile relate to the 
ſubject, have been introduced: and to 
the whole is ſubjoined a few practical 
directions, as alſo a new and complete 
index. That the reader may entertain 
a competent idea of the neceſſary altera- 
tion which this treatiſe has undergone, 
it may not be improper to remind him, 
that ALL the ADDITIONS are included 
within brackets: it was candid ſo 
to denote them, leſt the faults of the 
editor ſhould be attributed to the au- 
thor, The © tranſlations at the bot- 
tom of the pages which diſgraced 
the former edition, the editor of this 
has thought proper to omit. 


March 1/0, 1780. 
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HE diſtreſs is a remedy given to 
the lord, to recover the rent or 
ſervices, which the tenan: hath 


obliged himſelf by his feudal contract to 
pay, by way of retribution for his farm. 


Theſe ſervices, when the feudal tenures Spel. Rem. 40. 
prevailed, were chiefly of two ſorts; either Bacon on 
MILITARY, as attending on the lord in war; Sovernment. 
or ;INISTERIAL, as attending his courts Kovalam. 
in time of peace, and there aſſiſting him ton's edit. of 
in the diſtribution of juſtice; or, ploughing Hale. 


and tilling his demeſne. 


B The 


Vigel. 257, 
271. 326. 
Jur. feud, 


Ann. 126. 


120. 8 


Tur Law OF DISTRESSES. 


The non-performance of theſe ſervices 
was, by the old feudal law, a forfeiture of 
the feud. This is evident from ſeveral 
paſſages in Vigellius, (under the title of 
cauſ.e ex quibus feudum amittitur ) Si vaſſa- 
lus domino non ſerviat, fidelitatemque ei non 
preftet — Si vaſſalus, a domino ejus vecatus, 


Run. edit. of non venerit - Si pattum feudi non ſervietur — 


Hale. 


Bacon on go- 
vernmeut, 


48. 


Dig. lib. 20. 
tit. 5. fol. 600. 


= 


Theſe, ſays he, were all forfeitures, and 
the lord on ſuch failures of his tenant, 


was at liberty by that law to re-aſſume his 
feud. 


The rigour of this law was mitigated 
with us, and theſe feudal forfeitures changed 
into diſtreſſes, according to the pignorary 
method of the civil law; from whence the 
notion ſeems to have been firſt borrowed ; 
as may be ſeen in the title, de diſtrictione 
pignorum. — Creditoris arbitrio permittitur, ex 
Pignoribus ſibi obligatis quibus velit diſtrie- 
tis, ad ſuum commodum pervenire. For there 
appear no footſteps of it in the feudal 
authors. 


From whence ſoever the name or the no- 
tion came, the remedy obtained ſo early in 
our law, that we have no memorial of its ori- 
ginal with us; and as this power was anci- 
ently uſed by the lords, it grew as burthen- 
ſome and grievous to tenants, as the feudal 
forfeiture; - there being no difference to 
the tenant, between the lord's ſeizing the 
land itſelf and turning him out of poſſeſſion, 
and his ſtripping him of the whole produce 
of it at his pleaſure. | 


And 


True Law or DISTRESSES. 


And not only the produce of the farm, 
but the indu#a & illata, and every thing 
that was brought on the land, were liable 
to the lord's diſtreſs. By this means all the 
plunder of the war, which the vaſſal had 
brought home, was often carried off by the 
lord, and the diſtreſs, by his power, re- 
moved out of the reach of the tenant; and 
that on the ſlighteſt occaſions. 


This power, thus practiſed by the lords, Barr. on flat. 
did not only oppreſs the tenants, but 12. 13. 51. 
put them ſo entirely under the power of Madox Ex. c. 


their lords, as to enable them to bring great 


I 3. ſt at. marl, 
Sulliv. lect. 


numbers of vaſſals into the field againſt 101. 102. 


their prince and thereby diſturb the pub- 
lick peace of the kingdom. 


There were yet two other inconveniencies 
which aroſe from the abuſe of theſe diſ- 
treſſes. 


The firſt was, that in the diſputes which 
frequently aroſe between neighbouring lords 
themſelves, whilſt each lord was endea- 
vouring to enlarge his bounds and encroach 
on his neighbour's property, the tenants 
were generally diſtrained by both; by which 
the tenant was brought within the ſeignory, 
and ſo became ſubject to that feudal de- 
pendence and ſervice which accompanied 
the military tenure. 


The other miſchief was, that when the 
lords had brought them under their de- 
pendence, they would diſtrain them for the 
amerciaments of their courts; and, as the 
B 2 ſtatute 


4 
52 Hen. 3. e. ſtatute of Marlbridge expreſſes it, —graves 


2 Inſt. 102, 3. 


Brac. 1 3 p. 
130. Spelm. 
voc. e cheata. 
Glan. l. 7. c. 
17. Heng. 
patva, c. 6. 
Co: Lit I. .. 
. bo Dalrym, 
on feud, prop. 
62. ed. 1757. 
Sulliv. lect. 
5. 97. 100, 
ed. 1776. 
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ultiones fecerunt, & diſtriftiones quouſque re- 
demptiones receperint ad voluntatem ſuam. 
And what made the abuſes the more in- 
ſupportable, was, that the lords per 
miniſtros domini regis juſticiari non permittunt, 
nec ſuſtineant quod per ipſos liberentur diſtric- 
tiones, quas audtoritate propria fecerint ad 
voluntatem ſuam,-—So that they ſeemed to 
throw off the authority of the law, and to 
ſubvert the fundamental rule, that no pro- 
perty was to be altered without the king's 
Writ. | 


But theſe oppreſſions ended with the diſ- 
tractions of the barons wars. For towards 
the end of the reign of Hen. 3. there were 
particular laws made to regulate the manner 
of diſtraining; not permitting the lords to 
extend this remedy, beyond the miſchief 
it was firſt introduced for; which was no 
more than to empower the lord by ſeizing 
the chattles, To OBLIGE the tenant to per- 
form the feudal ſervices. 


Theſe were to remain in the iord's hands 
AS PLEDGES to compel the performance ; 
and the detention was no longer lawful, than 
while the tenant refuſed to do the ſervices, 
which were reſerved by the feudal contract. 
By what ſteps 1t came to be brought under 
the regulations which govern it at this day, 
we ſhall have occaſion to obſerve, by con- 
ſidering, | 


I. The ſeveral ſorts of diſtrefes, and in 
what caſcs a diſtreſs lies, 


II. What 


Tar Law or DisTRESSES, 
II. What things are diſtrainable. 


III. [Of the time, place, and manner of 


mars the diſtreſs, ] n 


IV. How the: difireſs is do be uſed ſand 
diſpoſed of ;] and herein, of the pound; 
[and of ſelling the diſtreſs.] 


I. Of the ſeveral ſorts of diſtreſſes, and 
in what caſes a diſtreſs lies, 


The diſtreſs at common law was uſed 1 in 
ſix caſes ; viz. 


1. For the ſervice due to the lord ariſ- 
ing from the tenure; as homage, fealty, 
rent, ſuit of court, Sc. For the diſtreſs, as 
is already obſerved, came in, in lieu of the 
forfeiture, and was a mild alteration of the 
feudal law, which allowed the lord to ſeize 


the feud for the non- -performance of the 
ſervices, 


[ Rents at common law, are of three kinds; 
rent-/ervice, rent-charge, and rent ecł. 


Rent-ſervice, is where the tenant holdeth 
land of his lord, by fealty and certain rent; 
or by homage, fealty, and certain rent; or 
by other ſervice, and certain rent. It is 
called rent SERvice, becauſe it hath always 
ſome corPoRaL SERVICE incident to it; 
which at the leaſt is fealty. And in cafe it 
be not paid at the day appointed, the lord 
may diitrain for it of common right, with- 
out reſerving any ſpecial power of diſtreſs. 

B 3 Rent- 


1 Ro, abr. 
665. 


Co. Lit. 95. 


a» 142. 


6 on 
Co, Lit. 145. 


Co. Lit. 143. 


Tur Law or DISsTRIS 828. 


Rent- charge is rent, for which the owner 
may diſtrain, not of common right, but 
by virtue of a clauſe in the deed which 
creates it. | 


Rent-ſeck, redditus ſiccus, or dry rent, is 
in effect nothing more than a rent reſerved 
by deed, but without any clauſe of di- 


| ſtreſs. And for this ſpecies of rent there 


2 Inft, 19. 


was no remedy by diſtreſs at the common 
law; but the grantee could only have 
charged the perſon of the grantor, in a writ 
of annuity. = 


There are alſo other ſpecies of rents, 
which are reducible to theſe three; ſuch 


as, rents of aſſiſe, chief rents, &c. 


Rents of aſſiſe, are the certain eſtabliſhed 
rents of freeholders, and antient copy- 
holders; and are ſo called, becauſe they 
are aſſiſed and certain; and of theſe, the 
former are frequently called chief rents. 


Having given this general diviſion of 
rents, it remains to be odſerved that the 
difference between them, in reſpect to the 
mode of recovering them by diſtreſs, is now 
totally aboliſned by the 4 G. 2. c. 28. F. 5. 
which declares, that all perſons may have 
the like remedy by diſtreſs for rents ſeck, 
rents of aſſiſe, and chief rents, as in caſe of 
rents reſerved upon leaſe.— So that now 
it may be laid down as an univerſal princi- 


ple, that a diſtreſs may be taken for any 
ind of rent in arrear, 


And 


THE Law OP Drove ite 7 
And by the 11 G. 2. c. 19. F. 18. if 


any tenant ſhall give notice of his intention 
to quit the premiſes, at a time mentioned 
in ſuch notice, and ſhall not accordingly 
deliver up the poſſeſſion thereof at the time; 
he ſhall from thenceforth pay double rent, 


to be recovered in like manner as the ſingle 
rent. ] 


So the lord may diſtrain for relief —oid 1 Rol. abr. 
pur file marrier, and pur faire ſitz chevalier. 3 8 e. : 
For though theſe were not annual, yet a6; Land 
they were parts of the feudal profits, and 129. 


were therefore recoverable in the ſame 
manner. | 


But it may be neceſſary to diſtinguiſh 
relief, into the relief proper and improper. 


The yROPER relief is the ancient relief, Co. Lit. 85. 
which was due to the lord at or before the 8 . 
entry of the heir, or new tenant, into the l jon. 132. 
land. This was anciently paid in money, Latch 130. 
and was not ſo properly a ſervice, as a per- 3 Bulſt. 323. 
quiſite or incident to the feudal tenure. It = edit. of 
aroſe from this, that whilſt the feud waͤs 
temporary and precarious, the lords uſed 
vpon the death of their tenants, and before 
the heir was admitted into the feud, to 
oblige the heir to pay a ſum of money. 

This, after the feud came to be eſtabliſhed, 
and made perpetual, came to be part of 
the feudal profits; the tenants eaſily con- 


ſenting to it upon the eſtabliſhment of the 
feud. 


B 4 In 


THI Law of DISTRESSES, 


In analogy to this, the lords, after 
magna charta had indulged to the tenants 
the licence of alienation, uſed in their grants 
to reſerve a ſum of money on every aliena- 
tion of their tenants; and where ſuch reſer- 
vation appeared in their grants, with aclauſe 
of diſtreſs, the lord might reſort to that re- 
medy where the tenant failed to perform his 
part of the contract. It afterwards happened 
that the grants in which theſe reſervations 
appeared, were by length of time worn out 
or loſt, and then the lords PRESCRIBED in 
taking the relief. But for theſe preſcriptive 
reliefs, the lord could not diſtrain, unleſs 
he could likewiſe preſcribe in the diſtreſs, 
For as the- preſcription created the right to 
this IMPROPER relief, ſo there muſt be a 
_ preſcription to give the remedy; otherwiſe 
they were looked upon as burdens and 
exactions of the lords upon their tenants, 
tending to diſable them from appearing in 
the field, armed and equipped for the pub- 
lick ſervice: and for that reaſon were ſaid 
to be againſt common right; that is, 
againſt the policy of the law, which pro- 
vided for the publick ſafety, before the 
private profit of the lord. And there- 
fore they were not encouraged, nor any 
remedy either by diſtreſs, or action, given 
for them, unleſs the lord could ſhew as 


early a title to the remedy, as to the duty 
itſelf. 


In like manner the heriot is of two 


ſorts; the heriot ſervice and the heriot 
cuſtom. 


The 


Taz Law or DisTRESSEs, 9 


The heriot now is the BEST BEAST of the Spelm. Rem. 
tenant, but anciently was taken out of the 32 
militiæ apparatus. It was a device firſt in- 
troduced to keep a conquered nation in 
ſubjection, and to ſupport the publick 
ſtrength and military furniture of the king- 
dom, by taking on the death of the tenant 
his beſt armour, Hence it became part of 
the ſervices ariſing from the tenure, and 
therefore to be diſtrained for as other ſer- 
vices. This, as the military ſervice de- 
clined, was turned into ſomething of pri- 
vate profit to the lord; and inſtead of the 
militiæ apparatus, he took the beſt horſe, 
ox, or cow; and the ſame remedy was con- 
tinued, as where the heriot was paid in the 
habiliments of war, 


Ihe reſervation of this heriot ſervice Bro. Abr. tit. 
was of publick utility. It was alſo for Hetiot, pl. 7. s. 
the private ſafety of all the tenants in ney 
the manor, that the habiliments of war 
ſhould be kept amongſt themſelves for their 
defence; and therefore where there was no 
ſuch tenure between the lord and tenants 
of ſome particular manor, the tenants by 
agreement conſented that the lord ſhould 
have the beſt part of the military furniture. 

This agreement created a cuſtom, which 
being the law of the manor, created a right 
in the lord to ſeize, 


But the lord could not diſtrain; becauſe 
wherever there was any footſteps of a di- 
ſtreſs, it was always ſuppoſed to be part of 

the feudal reſervation: and the heriot cuſ- 
tom ariſing originally from the grant of the 
tenant, 


10 TRE Law 'or Dis TRES SES. 


i tenant, and not being reſerved by the lord 
upon his feudal donation, was not a ſervice 
ariſing from the tenure between lord and 
tenant; and therefore was not under the 
regulation of feudal ſervices, and conſe- 
quently not to be diſtrained for, as ſuch 
ſervices were. 


Keilw. 82. 2. But where ſuch heriot cuſtom obtains, 
| Bro. abr. tit. the property of the heriot is actually in the 
— 7: lord upon the death of the tenant ; becauſe 
Salk. 356, the choice of the beſt beaſt is in the lord, 
Cro.Car.260, and not in the tenant. And hence it is, that 
the lord may ſeize the heriot cuſtom where- 

ever he finds it, either on the tenant's land, 

or off it, or even in the king's highway. 

And if it be eloigned he may have treſpaſs 

or detinue for it; for the bringing the ac- 

tion determines the choice for that beaſt, 

as if he had ſeized at firſt; and whoever 

takes it, violates the property, which was 

veſted in the lord by the death of the te- 

nant. But in the cafe of ſuch eloignment 

the lord cannot diſtrain the tenant, as he 

may for the heriot ſervice; becauſe the di- 

ſtreſs was introduced for the recovery of 

feudal duties, of which the heriot cuſtom is 


no part. 


Plowd. 95. But it hath been much doubted whether 
Keil. 82. a. the lord might skizE the heriot SERVICE ; 
Bro. tit, heriot , . g 

pl. 5. becauſe that being part of the feudal duties 
2 Bulſt. 325. ariſing from the tenure between the lord 
Dr. & Stud. and tenant, ought to be governed by the 


74. . ; Sl 
8 ſame regulations with the other ſervices; and 


Ciro. Elia. 22. therefore where the tenant holds by a capon 
20 hen, Cc. the lord muſt diſtrain, and 


cannot 


7ͤͥͤ TT 


TRE Law oF DISTRESSES. 


neither ought he to ſeize for a heriot ſer- 
vice. But it now ſeems to be ſettled, that 
the heriot ſervice is ſeizable, as well as the 
heriot cuſtom; becauſe the choice of the 
beſt beaſt is in the lord, and therefore he only 
is to determine that choice, by a ſeizure. 
But where the tenure is by the rent of a hen 
or a capon, Cc. he is to render, and there- 
fore the lord can only compel him to do it 
by diſtreſs. [ But a ſuit heriot reſerved by 
deed, cannot be taken off the manor, Show. 
81.] 


"ts The ſecond ſort of diſtreſs is for Co. Jac. 382. 
fines and amerciaments in court leets. This 1 Ro. Abr. 


ſtands upon a different bottom, The for- 664. 


Co. 38, 41. 
11 Co, 45. 


mer diſtreſs only relates to private con- 
tracts between landlord and tenant;—this 


diſtreſs relates to tranſactions in a court of 


juſtice, and is allowable either for a fine im- 
poſed by the ſteward, or for amerciaments 
aſſeſſed by the jury on perſons guilty of 
nuſances; or of any other crime preſentable 
or conuſable in the leet. 


But for amerciaments in a court-baron, 
the lord cannot diſtrain, but is put to his 
action of debt for recovery thereol. 


To underſtand this rightly, we muſt ob- 
ſerve that court leets were originally derived 
out of, or rather exemptions from, the 
ſheriff's torn, and therefore are courts of re- 
cord, as the torn is, 


In 


* 


11 
cannot ſeize as for his own property; ſo Show. 81. 


_ 2Lutw. 1367. 


12 


Dal. Sher. 
401. 

Finch 125. 
B Co. 41. b. 
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In thoſe leets, though the lord or his 
ſteward preſides as judge, yet the court is 
curia domini regis, and was at firſt eſtabliſh- 
ed to puniſh treſpaſſes and publick nuſan- 
ces, which aroſe within the precincts of the 
leet, as the torn through the whole coun- 
ty. Hence it comes that in all things 
neceſſary for the ſupport of the juriſdiction 


of the court, the judge was armed with the 


ſame power with the judges above; and 
therefore the ſteward for any contempt in 
court might impoſe a fine, and impriſon 
for it, as the judges above: — becauſe, what 
is neceſſary for the yindication of the ho- 
nour of the court, the ſteward is not obliged 
to go to a ſupefior court to ſeek redreſs for. 
But for an amerciament, which is impoſed 
for a tranſgreſſion out of court, of which 
the court has cognizance, there was no fine 
or impriſonment; becauſe that court could 
only try leſſer offences, which were not 
fineable; the greater offences being remitted 
to the juſtices in eyre. This fine for 
contempt in court, when impoſed, being 
grounded on the judgment of the king's 
court of record, CREATED A DEBT, br 
which the ſteward might either impriſon, 
or levy the ſame on the goods and chattels 
of the debtor; but for the amerciaments 
the ſteward could oNLY DisrRAINx, and not 
fine and impriſon. 


The proceſs that levies this debt, is in 
the books called a diſtreſs; becauſe the 
lord might at common law impound the 
diſtreſs until the fine was paid but as the 
alſtringas or levari for levying thoſe fines 


and 
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and amerciaments iſſued in the king's name; 
and as the lord may likewiſe ſell this di- 
ſtreſs, it is rather to be eſteemed in THE 
NATURE OF AN EXECUTION, than a diſtreſs, 
in the genuine ſenſe of the word; — the 
diſtreſs originally being no more than a 
ain on the tenant, and a pledge in the 
lord's hands to compel the tenant to per- 
form the ſervices, — and therefore could 


not be ſold, — till the ſtat. 2 . & M. 
e. 5. 5 


That a power to ſell the goods diſtrained 
for rent, ſo neceſſary to make the rent 
effectual, ſhould not have been introduced 
at a more early period, is ſomewhat ſur- 


prizing.] 


And hence it hath been held, that the 5 Co. 38, 41. 
ſteward may impoſe a fine upon a man for 
refuſing to be ſworn a conſtable, and may 
diſtrain for that fine. 


So if a man oweth ſuit to the ſheriff's Dalt. Sher. 
torn, and refuſeth to be ſworn, or if a bailiff 499 
of a leet refuſeth in court to execute his 
office; theſe are all contempts to the au- 
thority of the court; and the ſteward may 
impoſe a fine, and levy it by diſtreſs of the 
offender's goods. 


So if a man oweth ſuit to the ſheriff's Dalt. Sher. 
torn, and doth not make his appearance, o. 
he may be amerced and diſtrained for the Bro. tit. diſtr. 
ſame; becauſe it is a contempt to the court tony FOR tie 
in refuſing obedience to their lawful com- avowry, pt. 

mands. 54. 


k 7 


—_ — 
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mands. But 9. whether this be properly an 
amerciament. | 


The difference between fines and amercia- 


ments is, that the fine was pro gravioribus 


dielictis, the amerciament pro minoribus. 


The graviora delicta were puniſhed either 
by the view of the judge himſelf, as fines 
for contempts done in courts, or on a view 


of nuſances; but out of court by the juſtices 
of the peace, or upon indictment, or other 
conviction. 


Of ſuch graviora delifa, the fine is ſet by 


the court itſelf, becauſe ſuch graviora de- 
lita muſt be againſt the king's peace, the 
quantity of which the court are judges of, 


who have commiſſion from the king to. 


ſee that ſuch peace be preſerved. In ſuch 
caſes, the jury are only judges whether 
the defendant be guilty of the fact or not; 
but the court is judge of the quantity of 
the fine. It is called a fine, becauſe it ends 


with the court, and is not to be affeered 


by the jury. 


In minoribus delifis, as for not appear- 


ing at the court leet, or torn, the judge 
may order the jury to affeer an amercia- 
ment on ſuch a defaulter, and iſſue a di- 
ſtringas for levying the ſame. 


But it ſeems that at the aſſizes and ſeſ- 
ſions, where the judges and juſtices fit by 
an immediate commiſſion from the king to 
keep the peace of the county, the non-ap- 

pearance 


A pros © prey 
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1 of ſuitors to make enquiries for 


reaches of the peace is among the gravi- 
ora dilecta; — ſo that there the court hath 
power of itſelf to impoſe a fine, which muſt 
be eſtreated into the Exchequer to be le- 
vied. 


And ſo where the king grants to any 


corporation a power to hold ſeſſions, if ſuch 
court fines for non- appearance, ſuch fines 
muſt be eſtreated into the exchequer, and 
levied by the proceſs of that court; and 
ſuch corporation, though they have the 
grant of ſuch fines from the crown, cannot 
get them out of the exchequer but by 
petition, or monſtrans de droit. 


And if inſtead of fining ſuch perſons, the 
ſeſſions order that they be amerced, and 


the jury affeer the amerciaments, they may 
be levied by diſtringas. 


15 


But court barons were inſtituted for the Cro. Eliz. 


private advantage of the lord, and the 748. 


eaſe of the tenants of the manor ;— curia 
domini manerii, in which the ſuitors are 


judges; and their amerciaments being im- - 


poſed only for the lord's advantage, and 
for not doing ſuit to his courts, or per- 
forming the ſervices due to him, ſuch amer- 
claments are not grounded on the judg- 
ments of the king's courts, or courts of 
record; and therefore only created a debt 
for the lord, to be ſued for in the king's 
court, that the juſtice of it might be 
there cCONTROVERTED; for which reaſon 
the law never allowed the lord to — 

I or 
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for thoſe amerciaments in either of the 
ways abovementioned. For the lord ought 
not to have a diſtreſs for them in the nature 
of an execution, becauſe that were to alter 
property without the king's writ, or the 

roceſs of the king's courts. Nor was it 
reaſonable to allow the lord to diſtrain and 
impound for theſe amerciaments, becauſe 
they were fet, among other cauſes, for not 
doing ſuit to the lord's court and other 
ſervices ariſing from the feudal tenure, and 
were in nature of a penalty inflicted on the 
tenant for the non-performance thereof ; 
for which the lord might diſtrain by 
virtue of the feudal grant, and therefore 
ought not to diſtrain for the amerciament 
too. That were in effect to allow the 
lord a double diſtreſs for the ſame thing ; — 
for the ſervice itſelf, and for the amercia- 
ment ;—which is the penalty for the non- 
performing that ſervice; which were vexa- 
tious, and would put the tenant too much 
in the power of the lord. 


But if the lord can PRESCRIBE in a di- 
ſtreſs for the amerciament, tnen the di- 
ſtreſs becomes lawful; becauſe ſuch a 
preſcription is preſumed to be founded 
on a grant of the tenants, by which they 
ſubjected themſelves to the diſtreſs. And 
though the grant which created the di- 
ſtreſs, be worn out by length · of time, yet 
the continual uſage is good evidence of 
it; and therefore the tenants muſt ſubmit 
to that cuſtom which their anceſtors have 
put them under. 


But 
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But if the manor belongs to the crown, Gs El'z, 
the king by his prerogative may diſtrain 7 FRED 
the tenants for amerciaments impoſed in his Aima 
court baron, without preſcription ; becauſe ; 
it is of publick advantage that the king's 
treaſure ſhould be collected in the moſt ex- 
peditious manner. 


There is, however, this diſtinction to 
be obſerved in fines impoſed by a court 
leet. They are either impoſed by a ſtew- 
ard for a contempt to the court, —and 
this 1s abſolutely neceſſary for the ſupport 
of the authority and dignity of the court 
within the boundaries of its duty ;—or 
elſe they are impoſed as a puniſhment for 
thoſe crimes which are conuſable by the 
court. But where by cuſtom the leet hath 
juriſdiction to impoſe a fine, for a thing not 
originally within the juriſdiction, but only 
acquired by cuſtom, in ſuch caſe, as that 

articular cuſtom gave the leet a right to 
impoſe the fine, ſo the cuſtom only can 
create the right of diſtreſs. 


Thus where a leet laid a cuſtom for a vent. toß. 
townſhip to ſend one to be ſworn conttable, Pierſon v. 
which not being done, a fine was impoſed, Ridge. 
and a diſtreſs taken for it, the diſtreſs was A Oe 
held unlawful; becauſe there the ſteward * 
of the leet did not preſcribe in the diſtreſs, 


and nothing elſe could warrant it. 


So it is, pro certo letæ; which was a ſum 11 Co. 44. b. 
* by the tenants to reimburſe the lord Rol. Rap. 32. 


or the purchaſe of the leet; and for this the Ny $ 


lord cannot diſtrain without a cuſtom to war- 2 Leon. 74. 
C rant 3 Leon. 178 


| 


| 
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= ; 
f 


| 
| 
1 
6 
| 
| 


18 
$ Co, 41. b. 


Dalt. Sher. 
417. 

Booth 8. 
Dyer 199. 


pl. 54. 


TE Law or DIS TRESSES. 


rant the diſtreſs; becauſe this is a ſum 
purely of private advantage to the lord, 
and in no ſort neceſſary to be paid to keep 
up the juriſdiction of the court. 


But for fines and amerciaments in leets, 
the lord may either diſtrain and ſell the 


diſtreſs, and then the diſtreſs is in na— 


ture of an execution, of the judgment of a 
court of record; or elſe he may im- 
pound the diſtreſs, and then it is reple- 
viſable. 


Here it may not be improper barely to 
mention another ſort of diſtreſs, which is 
the laſt and great proceſs in courts of judi- 
cature, to bring the defendant into court, 
and oblige him to appear in civil caſes, in 
actions as well real as perſonal. 


This proceſs is the attachment, which 
lies as well in inferior courts, not of re- 
cord, as in ſuperior courts; and it is given 
when the defendant has been ſummoned to 
appear and makes default. And it is not a 
proceſs againſt the body of the defendant, but 
againſt his goods and chattels; for the offi- 
cer attaches the defendant by his horſe, his 
ox, oy his cow. And where this proceſs ifſues 
out of a court of record, there is no doubt 
but if the defendant makes default, the 
goods he was attached by are forfeited, be- 


cauſe in ſuch caſe there is a judgment of 


the King's court of record condemning the 
goods, which alters the property. 


And 
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And it ſeems that in the county court Kitch. 155. 
and court baron, which are not courts of _ _ 
record, if the defendant does not appear Ba, o OY 
upon the attachment or diſtreſs, the goods 
by which he was attached or diſtrained, are 
likewiſe forfeited on his default. The rea- | | 
ſon why in this ſingle inſtance the property | 
is altered without the king's writ, or the | 
judgment of a court of record, ſeems to be, 
for the more ſpeedy adminiſtration of juſ- 
rice, which is of publick advantage ; and 
the party by his appearance might have pre- 
vented the forfeiture. 


And here we may likewiſe obſerve, that 
where the plaintiff recovers in the county 
court, or court baron, the execution 1s only 
BY DISTRESS; that is, there iſſues a precept 
to the officer of the court to take the goods 
of the defendant, and keep them in pound, 
untill the defendant ſatisfy the plaintiff his 
debt. The reaſon is, becauſe theſe are 
vor courts of record; being held only in 

the lord's or ſheriff's name; and therefore 

all the proceſs run in their names and not 
in the king's, and without the king's writ 
no property can be altered. So that the 
execution in theſe inferior courts, only 
ſeizes and DETAiNs the defendant's goods 
until he makes the plaintiff ſatisfaction for 
his debt. We find therefore in the regiſter, 
the king's writ de executione judicii of theſe 
inferior judgments, and by virtue of 
that they may levy the plantiff's debt 
as if he had recovered. it in a court of 
record. 


OO OO 2 A 
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In the lord's court, if the defendant does 
not appear to do juſtice to the complainant 
on the ſummons, on the next proceſs he 
ought to give pledges, or caution for his 
appearance ; and therefore upon the attach- 
ment they may return him attached per 
plezics; and then if he don't appear his 
pledges ſhall be amerced ; for which amer- 
ciament the lord may have his action of 
debt. It the defendant cannot find pledges, 
the attachment is per vadios; and ſince the 
lord would have had the amerciament if 
the defendant had been attached, by pledges, 
and had not appeared, therefore if he be 
attached per vadios, and do not appear, 
tlie vadif are forfeited; for the vadii come 
inſtead of the plegii, and therefore are hy- 
pothecated for his appearance in judgment 
of law. And by conſequence, if he doth 
not appear to perform the condition of ſuch 
pignoration, the vadii are forfeited; and 
therefore the deſendant, where he is attached 
per vadios, may before the day of his ap- 
pearance replevy the vadios, and put in 
pledges who are anſwerable for his ap- 


pearance, and if he makes default are 
amerced. 


But if there be a levari facias for a debt 
recovered in the lord's court, there the goods 
are not forfeited on the return; becauſe 
after judgment he hath no day to appear; 

and therefore there can be no forfeiture 
arifing to the lord nor the party: inaſmuch 

as he was not bound by his fealty to do 

any ſuch act to the party recovering, and 
conſcquently here the lord only ſeizes the 
4 chattels 


NT TT TO "oo mM bo us... 1 


c 
5 
; 
- 
1 
) 
1 
- 
S 


Tur Law or D1sSTRESSES. 


chattels of his tenant to make him pay his 
debts. But the plaintiff muſt apply to the 
king's court to have the property altered by 
a writ de executiene judicii, and ſo hath a 
compleat remedy for his demand. 


But if the vadii were not to be forfeited 


on meſne proceſs, the tenant would let ſuch 


goods lie till at his leiſure he could come 


in to conteſt the debt, which would tend to 
the delay of juſtice. 


And here, note by the way, that the lord's 
diſtreſs for rent 1s in nature of a prerogative 
proceſs, to take the goods and chattels of 
his debtor in the firſt inſtance without any 
ſummons; but at the next court day ſuch 
diſtreſs is not forfeited to the lord, if not 
replevied; becauſe then he would judge of 
forfeitures in his own cauſe. 


But if the tenant was aggrieved he muſt 
apply to the king who is the lord para- 
mount; and the complaint is, that he was 
diſtrained contra vapios & plegios; that 
is, when he was ready to give good ſecurity 
to conteſt the lord's debt;—and therefore 
the judgment in replevin is of return irre- 
pleviſable; that is, that the lord has a 


Juſt cauſe to detain, that ſuch prerogative 


of the lord's ſhould take place till the debt 
be ſatisfied. 


3dly. A third caſe where a diſtreſs lies 3s, 
for toll in a fair or market. 


Cz And 
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And here the law is clear, that where a 
lord hath a fair or market by preſcription, 
and hath uſed to take toll of cattle ſold, if 
ſuch toll be not paid, the lord may ſeize 


any of the cattle fo fold, and retain them 


till ſatisfaction be made him for the toll. 


For the preſcription is built on a grant of 


Dr. & Stud. 


the kIx, which by length of time is ſup- 
poſed to be worn out; and that grant was 
originally made for publick utility; fairs 
and markets being inſtituted for the more 
convenient ſupplying the ſubject with the 
neceſſaries and conveniencies of life. And 
therefore every ſubject that buys there, 
may very reaſonably be charged for that 
conveniency with a moderate toll; and 
the lord hath the advantage of the toll, 
as a compenſation for the miſchief done to 
his ſoil by the beaſts ſold. And as the 
lord might have diſtrained the beaſts for 
damage feaſent, if he had not ſuch fair, ſa 
he may diſtrain for the toll, which is in 
nature of a compenſation for that damage. — 
Hence it ſhould ſeem reaſonable, that where 
the fair or market ſubſiſts meerly by grant 
from the crown,—as where the fair is newly 
created by grant, — and toll thereby given 
to the grantee, that he may diſtrain for 
fuch toll; for gui ſentit commodum ſentire 
debet & onus; and an action of debt would 
be no remedy. But ufs diſtreſs is onl 

a pledge to be DETaiNneD till ſatisfaction 


made, and doth not ſeem to be within the 
ſtatute to be ſold. | 


4thly. If a townſhip be amerced, and they 


Dial, a. cg geby content aſſeſs acertain ſum on every in- 


habitant 


4 
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habitant for the raiſing thereof, and like- 
wiſe agree that if it be not paid by ſuch 

a day, that certain perſons appointed for 
that purpoſe by the townſhip ſhall diſtrain 
for the ſum aſſeſſed on each inhabitant ;— 
this is a lawful diſtreſs; becauſe conſented 


and ſubmitted to by the agreement of thoſe. 


perſons who are to pay the tax. It 1s the 
more reaſonable, becauſe the raiſing the tax 
in that manner is for the eaſe of the in- 
habitants; in regard the publick officer 


muſt otherwiſe levy and collect the amer- 
ciaments. 


p thiy. A penalty inflicted for a breach ; Co. 64. a. 


23 


of a by-law may be levied by diſtreſs; but Clarke's caſe, 


this only in caſe where ſuch remedy 1s 


Ro. abr. 366. 


, : I. 
APPOINTED for recovery thereof by the Pe 324-P 


power that made the by-law, and at the 
time the by-law was made;— becauſe the 
by-law only binds the members of that 
community who make the law, and there- 
fore the aſſent of every member is pre- 


23. 


ſumed in the inſtitution of that law; and 


conſequently the penalty may be recovered 
by diſtreſs where the parties themſelves 
have agreed to that remedy. But unleſs 
the diſtreſs be ExyRESSsLY provided for by 
the corporation, the penalty can be re- 
covered only by action of debt. The ſub- 
ject cannot be impriſoned for the breach 
of any by-law, though it be ſo expreſsly 
ordained by the power that made the by- 
law, becauſe ſuch impriſonments are againſt 
magna charta, and therefore the by-law ap- 
pointing it is ſo far void, as being againſt the 
law of the land. 
C 4 But 
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But where the corporation can preſcribe 
in the diſtreſs, they may lawfully diſtrain 
for the penalty; becauſe the preſcriptive 

right is grounded on a by-law originally 
appointing that remedy for recovery of the 
penalty, and therefore is good ; though the 
by-law on which it is grounded be by 
length of time worn out or loſt. 


Flats con. 6thly. A man may diſtrain beaſts damage 
Bro. tit. diſtr, fea/ant. This, according to Fleta, is ground- 
pl. 3. ed on a particular cuſtom of the realm. 
Si dicere poterit captor, ſays he, qued juſte cepit 
averia quia invenit illa in terra ſud, & ſecun- 


dum conſuetudinem regni imparcavit illa, donec 


damnum ſuum fuerit emandatum. But from 
whence this notion was borrowed, or when- 
ever it was introduced, it is highly rea- 
ſonable that the owner of the land ſhould 
defend himſelf from injury by driving out 
the beaſts, and likewiſe by detaining the 
thing that did the injury, in a public pound, 
till compenſation be made for the treſ- 


paſs; for otherwiſe he might never find 


the perſon whoſe beaſts committed the 
treſpaſs. 


30 E. 3. 7. [A commoner may juſtify the taking 
of a STRANGER'S cattle, damage feaſant, 
upon the common. And this was ad- 

4 Burr, 2426, mitted in a late caſe, where the queſtion 

upon an avowry for damage feaſant, was 
« whether one commoner can diſtrain 
ce another commoner's cattle, with which 
„ he has overcharged the common be- 


e yond his ſtinted number of cattle ;” 
„ Ma 


3 2Jͥͥœb ̃ 12. ],, © 7X A 
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and in that caſe it was determined, that 
SUCH A right to diſtrain turns upon this 
diſtinction — That wherever there is a co- 
LouR of right for putting in the cattle, 
a commoner cannot diſtrain; becauſe in 


ſuch a caſe it would be judging for him. 
ſelf; and that in a queſtion which de- 


pends upon a more competent inquiry, by 
aſſize, by a writ of admeaſurement, or 


by an action on the caſe for ſurcharging 


the common. But where the cattle are 
put upon the common WITHOUT ANY co- 
Lou or pretence of right, there the com- 
moner may diſtrain them; and upon that 
ground he may diſtrain the cattle of a 
ſtranger. 


25 


But if a man come to diſtrain, and ſee Co. Lit. 161. 


the beaſts on his ground, and the owner 
chaſe them out before the diſtreſs be taken, 
though it be of purpoſe to prevent the di- 
ſtreſs, yet the owner of the ſoil cannot di- 


ſtrain them; and if he doth, the owner of 


the cattle may reſcue them; for the beaſts 


muſt be damage feaſant at the time of the 
Ciſtreſs. 


And if many cattle are doing damage, a 
man cannot take one of them, as a diſtreſs 
for the whole damage; but he may diſtrain 
one of them, for its own damage, and bring 
an action of treſpaſs for the damage done 
by the reſt.] 


II. What things are diſtrainable. 
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12M od. 660. 


a6 


Bro, tit.diſtr. 
pl. 8, 


Rol. abr. 666, 
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2 Bac. abr. 


109. 


Jones 197. 
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667. 
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The diſtreſs, as is already obſerved, was 
anciently no more than a pledge in the 
hands of the lord, to compel the tenant to 
pay the ſervice, or perform the duty, for 
which it was taken; and therefore at com- 
mon law could not be fold, but like all 
other pawns or pledges was to be reſtored 
to the owner when the ſervice or duty was 
performed, 


The nature then of contracting by pawns 
or pledges being, thar upon payment of 
the money for ſecurity whereof they were 
given, the pawn or pledge ought to be re- 
ſtored to the owner in the ſame plight and 
condition it was delivered; it follows, that 
MONEY cannot be diſtrained, except it be 
in a bag; for then the knowledge of the 
bag, eſpecially if it be ſealed ſufficiently, 
ſecures the ſeveral pieces of money therein, 
fo as the ſame individual pieces may be 
reſtored on redemption of the pledge. — 


[So milk, fruit, &c. cannot be di- 
ſtrained. ] 


So ſheaves of corn, ar com:mon law, could 
not be taken as pledges for rent; becauſe 
all pledges were to be returned in the ſame 
plight and condition as they were in 
when taken; bur theſe ſhed and ſcatter 
the grain by being removed, and conſe- 
quently cannot be reſtored in the ſame 
condition upon the redemption. For the 
ſame reaſon, corn or &ay, in a cock or barn, 
TE could 
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could not be diſtrained at the common law. 
Yet, at common law, corn or hay ix a CART 
might have been diſtrained, together with 
the cart itſelf; becauſe then the pledge 
might have been removed without damage 
to the owner, and might likewiſe have been 
reſtored in the ſame condition it was in 
when taken, the whole being removed with 
the cart. But this law was found incon- 
venient to landlords, and too great an en- 
couragement to tenants to withhold their 
rent; and therefore it is provided by Stat. 
2 W. 3. c. 5. that it ſhall be lawful for 
any, having arrear of rent, to feize and 
ſecure any ſheaves or cocks of corn, or corn 
| looſe or in the ſtraw, or hay lying in any 
barn or granary, or upon any hovel, ſtack 
or rick, or otherwiſe, upon any part of 
the land charged with ſuch rent, and ta 
lock up or detain the ſame in the place 
where 1t ſhall be found, in the nature of a 


diſtreſs, until the ſame ſhall be replevied, 
or fold. 


[And by the 11 G. 2. c. 19. $. 8. The 
tandlord may take and ſeize corn, graſs, 
hops, roots, fruits, pulſe, or other produce 
CROWING, as a diſtreſs; and the ſame may 
cut, gather, make, cure, carry, and lay up, 
when ripe, in the barns or other proper 
place on the premiſes; and if there ſhall be 
no barn or proper place ON THE PREMISSES, 
then. in any other barn or proper place 
which he ſhall procure, so NEAR AS MAY 
BE to the premiſſes; the appraiſement 
whereof ſhall be taken when cut, gathered, 

l cured, 


as 


Co. Lit. 47. 
Dyer 312. 
2 Inſt. 132, 


565. 
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cured, and made, and not before; provided 
that notice of the place where ſuch diſtreſs 
ſhall be lodged, ſhall, in one week after 
the lodging thereof, be given to the tenant, 
or left at the laſt place of his abode; and 
that if the tenant ſhall pay or tender the 
arrears of rent and coſts of the diſtreſs, 
before the corn, &c. ſhall be cut, the di- 
ſtreſs ſhall ceaſe, and the corn, &c. be de- 
livered up.] 


24ly. Tools and utenſils of a man's trade 
cannot bediſtrained; becauſe this would tend 
to the ruin of particular tenants, by taking 
away the very means of their ſupport and 
preſervation, and would conſequently be of 
public inconvenience; and therefore the ax 
of a carpenter, the books of a ſcholar, and 
the like, are not diſtrainable, while any other 
diſtreſs can be had. But leſt this rule ſhould 
be carried ſo far as to privilege the ſheep 
of the tenant, and his beaſts of the plough 
(they being the materials of huſbandry, 
to plough and manure the land), and by 
that means the landlord be totally diſap- 
pointed of the rents, - this matter hath 
been ſettled by the Stat. de deſtrictione ſcac- 
carii; which enacts that no man ſhall be 
diſtrained by the beaſts of his plough or 
his ſheep, either by the king or any other, 


while there 1s another ſufficient diſtreſs; 


unleſs for damage feaſant, in which caſe 


the thing that does the treſpaſs muſt make 
compenſation, 


[But 
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[But the rule of the common law which; Salk, « 36, 
exempts utenſils, tools, inſtruments of huſ- pl. 4, 


bandry, &c. from diſtreſs, hath been ad- 
judged to hold only as to diſtreſſes for 
RENT ARREAR, AMERCIAMENTS, &c.—and 
not in caſes where a diſtreſs is given in 


the nature of an execution, by any parti- 


cular ſtatute; as for pooRS RATES, &c. 
The ſame doctrine hath been extended to 


averia caruce, by a ſubſequent caſe, in Hutchins & 
which one of the queſtions was “ whe- Chambers, 


ther averia caruce may be taken as a 
« diſtreſs for the poors rate, where there 
are other diſtrainable goods ſufficient.” 
.—As to this it was decided, that a ſeiſure 
under the 43 of Eliz. and ſuch like acts 
of parliament, is but partly analogous to 
the common law diſtreſs, as being reple- 
viſable, &c. but is much more analogous 
to the common law execution by Feri 


facias, where the ſurplus after ſale ſhall be. 


returned. And though it was admitted, 
that in the old common hw diſtreſles, 
which were in nature of a nomine Pane 
to compel payment, it would have been 
abſurd to ſuffer the implements, by which 
a man gained his livelihood, to be holden 
as'a pledge, becauſe that would have been 
taking from him the only means he had 
of being able to diſcharge the debt; yet 
it was determined, that this reaſon does 
not hold, where the things diſtrained may 
be immediately fold by way of ſatisfac- 
tion; which though called a diſtreſs, yet 
really is, in this reſpect, x EXECUTION; and 

in 


1 Bur. 579. 
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in caſes of execution, averia caruce may 
be diſtrained, although there be other 
ſufficient diſtreſs. On this ground there- 
fore, the court were unanimouſly of opi- 
nion, that there was no objection to the 
diſtreſs from the averia caruce being taken: 
inaſmuch as they were diſtrainable under 
the 43 of Eliz. and ſuch like acts of parlia- 
ment. ] 


Co. Lit. 47 3dly. Things ſent to publick places of 
_ 249. trade, as cloth in a taylor's ſhop, yarn in a 
— weaver's, a horſe in a ſmith's, and the like, 
are not diſtrainable; for it is of publick 
utility that the ſhops of traders ſhould be 
privileged from the lord's diſtreſs for his 
rent; for otherwiſe no man could ſupply 
himſelf with the neceſſaries of life, * 
the danger of loſing them for another's 
debt, and therefore the landlord cannot 


diſtrain theſe things for the rent of the 
ſhop. 


14. Rayy, {But it has been adjudged, that there 
386. is no ſuch reſtriction, where the diſtreſs 
is for a perſonal duty, as for toll. 


Palmer 367. So the cattle and goods of a gueſt are 
37 4: _ not drftrainable at an inn; for an inn is 
is & others, Publici juris; and every man has a right to 


lins, & others. 


2 Rol. Rep. put up at it. Indeed, it has formerly been 
345-S.C. queſtioned, whether a man could ere& an 
3 Bull. 269. inn at his own pleaſure: at leaſt, it appears 
that common inns are ſo much devoted to 

the public ſervice, that their owners are 

obliged to receive all gueſts and horſes that 

: | | come 


> SS » i _ PF. ate. alt. Lreoag Fe. a oo Bag. 


goods found upon his premiſſes, for rent 
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come to them for reception. And the pri- Co. Lit. 47, 
a. Bro. abr. 
tit. diſtreſs, 


I. 56. Rol. 
circumſtance, that they are there by au- abr. 668. 


vilege which exempts cattle and goods from 
being diftrained at an inn ariſes from this 


thority of law. 


In a modern cafe, the queſtion was, 3 Bur. 1498. 


© whether a gentleman's chariot, which 
© ſtood in a coach-houſe belonging to 
© common LIVERY STABLE keeper, was 
ce diſtrainable for rent due to the landlord 
© from the livery ſtable keeper, for this 
© coach-houſe, which (together with the 
te ſtables, &c.) he rented of the landlord, 
© who diſtrained it.“ For the plaintiff}, it 
was argued that the chariot was riot diſtrain- 
able, under a ſuppoſed analogy between 
a livery ſtable and a common public inn; 
and from the principle of general utility and 
convenience to the community. On the 
other hand, it was inſiſted for the defend- 
ant that a livery ſtable keeper differs widely 
from an innkeeper; inaſmuch as the former 
is not liable to the ſame inconveniences as 
the latter, and therefore ought not to enjoy 
the ſame privileges; and that if a livery 
ſtable Keeper has no fuch privilege him- 
ſelf, it muſt of courſe follow that none can 
be claimed under him. As to the principle 
of utility and convenience, it was urged, 
that there was no neceſſity for a gentleman 
to ſet up his chariot at a livery ſtable: and 
that the inconvenience would be much greater 
on the ſide of the landlord, if he ſhould 
be debarred of his legal right, to diſtrain 


in 
2 


t 


(= 


Cro. Eliz. 


549. 596. 
Read v. Bur- 
ley. 
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in arrear, than any that could ariſe from 
allowing him this eſtabliſhed ſecurity for 
his rent, in the cafe of a perſon who ap- 
pears to be no more than an ordinary under- 
tenant, and without any reaſonable pre- 
tence of exemption from the general law of 
diſtreſſes. Lord Mansfield and the other 
judges preſent, ſaw this queſtion in ſuch a 
light, with regard to the conſequences of 
it, and the inconvenience that might at- 
tend it, even to the landlords, owners 
and keepers of livery ſtables, as well as 
ro gentlemen who uſed them, (in caſe 
this diſtreſs ſhould be ſolemnly adjudged 
2 good one,) that they intimated to the 
avowant, who happened to be perſonally 


preſent, that it might be well worth his while 


to conſider, whether it would be for his 
own intereſt to wiſh ä that judgment ſhould 
© be formally pronounced rox him.” Ac- 
cordingly, there was no judgment given. 
But (adds the reporter) it ſeems ex- 
tremely clear, © that the chariot was li- 
able to the diſtreſs, and that there was 
© not a ſhadow of legal claim for an ex- 
* emption.” ] 


J. F. a clothier put wool to B. a ſpinner 
to ſpin, and afterwards J. S. comes with a 
horſe to bring back theyarn ; but B. having 
no weights in his own houſe to weigh it, 
FJ. F. took his horſe and went with B. to 
the houſe of C. to get the yarn weighed ; 
and C.'s landlord, while the yarn was weigh- 
ing came and diſtrained the yarn and the 


horſe of J. S. for C.'s rent. But the di- 


ſtreſs 
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ſtreſs was held unlawful, becauſe if the yarn 
had been weighed either in B.'s houſe, or 
in a publick weigh-houſe, it had been un- 
queſtionably privileged, for the encourage- 
ment of trade. So in this caſe the deſign 
of bringing the horſe and yarn into the 
houſe of C. being only in the way of trade, 
that deſign ſecures them from a diſtreſs in 
the houſe of C.—as much as if they were 
in a publick weigh-houſe. As a horſe 
that brings corn to a market, and 1s put 
into a private yard while the corn 1s ſelling, 
cannot be diſtrained ; becauſe the bringing 
of the horſe there 1s in the way of trade, and 
conſequently public benefit. 


athly. If a ſtranger's beaſts be upon the "_ 7.21, 
lord's land, by eſcape or otherwiſe, though 9: 
o.Lit.47. b. 
they be not levant and couchaut, the lord may — 4 St. C. 7. 
diſtrain them, not only for rent, but for the p. 15. contra, 
accidental ſervices of heriots, amerciaments 
in leets, Sc. 


c This rule was obſerved in the civil law, 
| in the prædiis urbanis, but not in prædiis 
ruſticis. -—- But when the forfeiture of the 
feud, which originally accrued to the lord 
by not anſwering the ſervices, was changed 
into a diſtreſs, this was thought a mild al- 
teration; and the diſtreſs was the rather ex- 
tended by our law to ſtranger's cattle for 
the recovery of the ſervices, to prevent any 
trick in the tenant, who might otherwiſe 
diſappoint the lord of his remedy, by graz- 
ing and ſtocking the land with other men's 
cattle. And if the ſtranger ſuffers, it is 
| D through 


L 
| 
ö 
ö 
J 
? 
- 
; 


2 Saund. 289, 


Ld. Ra) m. 


Ld. Raym. 


Luiw, 1580. 
2 Rol. Rep. 
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through his own default, in ſuffering his 
cattle to treſpaſs on another's ſoil. 

And this rule hath been carried fo far, 
that if a freeholder be bound to repair his 
neighbour's fences, and lets the land, and 
the leſſee ſuffers the fences to decay, where- 
by his neighbour's beaſts enter and come 
upon his lands, yet the freeholder may di- 
ſtrain theſe beaſts, thus eſcaped, for rent. 
But the reporter obſerves, that this caſe is 
hard to be maintained; for though it be 
reaſonable that the lord of an antient ſeig- 
nory, who is no way concerned in the fence, 
ſhould diſtrain beaſts thus eſcaping; yet it 
is not therefore juſt that a leſſor, who is 
obliged to ſee the fences kept, ſhould be 
ſuffered to take advantage of his own 
wrong. 

[The ſame diſtinction was taken and ad- 
mitted in a ſubſequent caſe. And it ſeems to 
be now ſettled, that where beaſts eſcape, and 
come upon land, by the negligence or default 
of their owner, and are treſpaſſers there, they 
may be diſtrained immediately by the land- 
lord for rent arrear. But where they come 
upon the land, by the inſufficiency of fences, 
which the tenant, being a leſſee, ought to 
repair, the leſſor cannot diſtrain ſuch beaſts, 
till acTUAaL NOTICE has been given to the 
owner that they are there, and he has after- 
wards neglected to remove them. In the 
caſe of an ancient ſeignory however the 
lord may diſtrain the beaſts of a ſtranger, 
which have eſcaped by default of the te- 
nant, in not repairing his fences; and that 
(as it ſhauld ſeem) \es Am they are /evant and 
couchant, though the books differ in that 

particular ; 


» 
t 
4 
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particular; becauſe the lord hath nothing to 
do with repairing the fences, and he hath no 


remedy but by diſtreſs. But the owner may 1.4 Raym. 
prevent the diſtreſs, by making freſh pur- 168. 


ſuit; for then the cattle remain, as it were, 
in his own poſſeſſion. 


If beaſts are turned in upon land by con- Co. El. 549. 


ſent of the owner, they are immediately 
diſtrainable for the landlord's rent;] and 


therefore it hath been held, that where a p,wkes, v. 
ſtranger puts in his beaſts to graze for a Joyce. 


night, by the conſent of the leſſor, and 3 Lev. 260. 
. Ventr. 50. 


licence of the leſſee, yet the leſſor may di- 7 


ſtrain them for rent due out of thoſe lands 2Latw. 1161. 
which he conſented the beaſts ſhould graze 8. C. 


on; becaule the conſent for putting in the 
beaſts was not a waiver of his right to di- 
ſtrain, unleſs it had been expreſly agreed ſo: 
for being but a parol agreement it could 
not alter the original contract between the 
leſſor and leſſee, from which the power of 
diſtraining ariſes. 

But as in that caſe the beaſts were going 
to the London market, and only grazed 
one night on the land in their way thither, 
it was diſputed, whether their being on the 
road to market ſhould privilege them from 
the diſtreſs; and it was reſolved it ſhould 
vor; becauſe then ſuch privilege muſt ex- 
tend through the whole kingdom, which 
would lay too great a reſtraint on land- 
lords; and the privilege of trade is local, 
and only relates to the place where the 
market is kept; therefore the ſafeſt way is 
to drive cattle to a public inn, and then 
(as is ſaid before) they are privileged from 
diſtreſſes. 
D 2 [ However, 


2 Leon, 7, 8. 


Bro. tit. Diſlr. 
pl. 40. 


Bro. tit.Diſtr. 
pl. 3. 
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[However, in the foregoing caſe of 
Fowkes and Joyce, the owner of the cattle 
was afterwards relieved ia equity, on the 


ground of fraud and contrivance 1n Joyce, 


the leſſor, to ſubject the cattle to his di- 
ſtreſs. Ani the court of Chancery ſeemed 
to think that the grounds uſed with an 1nn, 
ought to have the ſame privilege, as the 
inn itſelf; and therefore that the cattle of 
ſtrangers or paſſengers, ought not to be 
there diſtrained. 2 Vern. 129. Prec. 
Chan. 7. 


In a caſe alſo where a rent-charge had 


been 1n arrear for twenty years, and cattie, 
J 5 


eſcaping out of the adjoining grounds, had 
been diſtrained for the arrears, the diſtreſs 
was relicved againſt in equity. Broden 
and Pierce, 2 Vern. 131. ] 

For a reat-charge the grantee cannot 
diſtrain a ſtranger's beaſts until they are 
levaut and couchant. For this rent doth 
not ſtand upon a feudal title, as the rent- 
ſervice, but it is ſaid to be againſt com- 
mon right; and therefore the ftranger's 
beaſts mult be to long reſident on the lands, 
out of which the rent- charge iſſues, that 
notice may be preſumed to the owner of 
them; that 1s, they muſt be lying down 
and riſing up on the premiſes FOR A NIGHT. 
AND A DAY, Without purſuit made by the 
owner of them. 125 5 

And it ſeems the ſheriff- may diſtrain the 
beaſts of a ſtranger en my land, for the 
iſſues forfeited by me in the king's courts 
tor non- appearance; for, the iſſues for- 
teited by my default, create, a debt to the 
king, which is to be levied on my land; —, 


rer a and 
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and the obligation on me to appear on the 
ſummons in the . king's courts, ariſes from 
my being proprietor of ſuch land, and I 
am ſummoned to appear, on the penalty of 
forfeiting ſo much of the tives of that 
land ; which creates the obligation on me; 
and therefore whatever. is found on that 
land ſhall be anſwerable for the iſſucs for- 
feited by me. 
5thiy. Whatever is part of the frechold can- Co Lit. 7.5, 
not be diſtrained, for what is part of the 
freehold cannot be ſevered from it without 
detriment to the thing itſelf in the removal; 
conſequently that cannot be a pledge which 
cannot be reſtored in tatu quo to the owner. 
Beſides, what is fixed to the frechold is * 
art of the thing demiſed; and the nature 
of the diſtreſs is not to reſume part of the 
thing itſelf for the rent, but only the fu 
and i. la vpon the foil or houſe. Hencg 
It is that Coors, windows, furnaces, Sc. 
afrxed to the freeeold, are not diſtrainable. 
So a miliſtone is not diſtrainable though B-. :it. Piſtr. 
it be removed out of its proper place in or- Fl. 23. 
der to be picked; becauſe ſuch removal is 
OF NECESSITY, and the ſtone ſtill continues 
part of the mill. So it is of a ſmith's anvil 
on which he works; for this is accounted 
part of the forge, though it be not actually 
fixed by nails to the ſhop. 
6thly. What is in the hands ard actual Co lit. 47. a. 
occupation of another cannot be diftrained ; Ro. Abe. o. 
for that cannot be a pledge to me which Sid. 440. 
another has the actual uſe of; conſequentlß 
the diſtreſs, which follows the nature of a 
pledge, cannot be of thole Wy which 
cannot be reduced into the actual poſiti- 
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ſion of the perſon diſtraining; therefore the 


ax in a carpenter's hand, or the horſe on which 


I am riding, cannot be diſtrained; [forrent] 


for they are for that time privileged by law. 

7thly. Goods in the cuſtody of the law 
are not diſtrainable; for it is ex vi fermini 
repugnant, that it ſnould be lawful to take 
goods out of the cuſtody of the law. And 
that cannot be a pledge to me which I can- 
not bring into my actual poſſeſſion. Hence 
it is that goods deſtrained for damage fea- 


fant cannot be taken for ren:; nor goods 


in a bailiff's hands on an execution; nor 
goods ſeized by proceſs at the ſuit of the 
king ; nor will a replevin lie of them. 

But if a replevin come after goods are 


| ſold on the execution, the defendant muſt 


Co. Lit. 47. 


Davis v. 
Powcll, C. B. 
Hil. 11 G. 2. 


claim property, for then they are out of the 
cuſtody of the law in the hands of a private 
erſon. _— 

[And laſtly, as every thing which is di- 
ſtrained, 1s preſumed to be the property of 
the wrong doer, it follows that ſuch things 
wherein no man can have an abſolute and 
valuable property, as dogs, cats, rabbets, 
and all animals fere naturæ, cannot be di- 


trained. Yet if deer, which are feræ na- 


lure, are kept in a PRIVATE incloſure for 
the purpoſe of saLE or PROFIT, this ſo far 
changes their nature, by reducing them to 
a kind of ſtock or merchandize, that they 
may be diſtrained for rent. ] 

When we ſpeak of chattels not diſtrain- 
able, it mult be underſtood of chattels not di- 
ftrainable rox RENT; for all chattels what- 
ever are diſtrainable damage feaſant : it be- 
img but natural juſtice that whatever doth 


the 
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the injury ſhould be a pledge to make com- 
nſation for it. — Therefore all chattles are Co. Lit. 47. 

liable to make ſatisfaction for the treſpaſs Sid. 340. 
by them committed; hence it is that the 

tools and utenſils of a man's trade, ſtacks 

of corn, and the horſe on which a man rides, 

are diſtrainable damage feaſant ; nay the 

horſe may be led to the pound with the 

rider on him. | 


[III. of the time, place, and manner of 
making the diſtreſs. ] 

1. A man cannot diſtrain for rent in the Dr. & St. 15. 
night [which, according to the author of Co.Lir.142.a. 
the Mirror, is after ſunſet and before ſun- Nu. e. 2. . 
riſing ;] becauſe the tenant hath not chere- * 
by notice to make a tender of his rent, 
which poſſibly he might do, to prevent the 2 Ioft. 10, 5. 
impounding of his cattle. 

But a man may diſtrain in the* night 
beaſts damage feaſant ; becauſe the beaſts 
might eſcape before morning, or before he 
could take them; and then he would have 
no remedy for the injury. | 

[ The diſtreſs for rent, muſt be for rent 
in arrear; therefore it may not be made the 
ſame day on which the rent becomes due; 
for if the rent be paid at any time during 
that day, whilſt a man can ſee to count it, 
the payment is good. And it muſt not be 
after tender of payment; for if the land- 
lord come to diſtrain the goods of his te- 
nant for rent, the tenant may, before the 
diſtreſs, tender the arrearages; and if the 
diſtreſs be afterwards taken, it is illegal. 
So if the landlord have diſtrained, and the 
tenant make a tender of the arrearages be- 
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fore the impounding of the diſtreſs, the 


landlord ought to deliver up the diſtreſs; 
and if he does not, the detainer 1s un- 
lawful. 


At common law, the landlord muſt have 


diſtrained for rent in arrear, during the 
continuance of the leaſe; but now by the 
ſtatute of 8 Ann, c. 14 F. 6, 7. it is en- 
acted, that it ſhall be lawful to diſtrain 
after the determination of the leaſe, in the 
ſame manner. as if it had not been deter- 
mined : provided that the diſtreſs be made 
within fix kalendar months after the deter- 
mination of the leaſe, and during the con- 
tinuance of the landlord's title or intereſt; 
and during the poiſeſſion of the tenant. ] 

2. No private perſon can diſtrain beaſts 
off his own land, or on the high road;—ſo 


is the ſtatute of Marlbridge, c. 15. Nulli 


liceat ex quacunque cauſa diſtriftiones facere 


extra feodum ſuum, nec in regid vid, aut com- 


muni ſtrata, niſi domino regi, &c. for the 


high road is privileged for the convenience 


and encouragement of commerce. 

[Yet this ſhall not be taken to make the 
_ diſtreſs illegal, ſo as to give an advantage 
thereof in bar of the avowry—but to this 
purpoſe only, that if the lord diſtrain in the 
highway, the tenant may have an action 
againſt him upon this ſtatute. 2 Inſt. 131.— 
As to the king's power of diſtreſs on any 
lands of the tenant, though not holden of 


the king, the reader may conſult, 5 Co. 4, 


56. 1 Rol. abr. 670. 2 Rol. abr. 159. 
2 Inſt. 132. 4 Inſt. 119. Lane 39.] 


And though chattels or pledges on the 
land only, are to anſwer the lord's rent; yet 


if 
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if the lord comes to diſtrain, and the te- 
nant ſeeing him drives the cattle off the land, 

the lord may follow the beaſts and diſtrain 
out of his fee, if he had once a view of his 
cattle on his land. But if the beaſts go off the 
land of themſelves before the lord obſerve 
them, he cannot diſtrain them afterwards, as 
he might where the tenant drives them off: 

for the tenant by his own wrong cannot 

revent the lord of his right. 

[In treſpaſs for taking goods, the de- 
fendant juitified, that he demiſed fome 
tenements to the plantiff for one term, and 
others for another term; and that rent be- 
ing in arrear on both den miſes, he diſtrained 
the goods. On demurrer the diſtreſs was 
held ill; for theſe being ſcparate demiſes, 
there ought to have been ſeparate diſtreſſes, 
on the ſeveral premiſſes ſubject to the di- 
ſtinct rents: and no diſtreſs on one part 
can be good for both rents. For theſe 
reaſons, therefore, the plaintiff had judg- 
ment. Str. 1040. 

But where lands, lying in different coun— 
ties, are held binder one demiſe, at one in- 
tire rent; in ſuch caſe, a diſtreſs K ny be 
lawfully taken in either county, the 
whole rent in arrear. Ld. Raym. 5 5 

And now, (by 71 G. 2. c. 19.) if any 
tenant for life, years, at will, ſufferance, 
or otherwiſe, ſhall fraudulently, or clandeſ- 
tinely convey his goods off the premiſſes, 
to prevent his landlord from diſtraining the 
ſame; ſuch perſon, or any perſon by him 
lawfully empowered, may in thirty days 
next, after ſuch conveyance, ſeize the ſame, 
wherever they ſhall be found, and diſpoſe 


of 
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of them in ſuch manner as if they had 
been diſtrained on the premiſſes. —But 
(by F. 2. of the ſame ſtatute) the landlord 


| ſhall not diſtrain any goods, which ſhall 


have been previouſly fold, bona fide, and 
for a valuable conſideration, to any per- 
ſon not privy to ſuch fraud, 

And by the ſame ſtatute, (§. 3.) every 
tenant who ſhall ſo convey away his goods, 
and every perſon who ſhall knowingly aid 
or aſſiſt him therein, or in concealing the 
ſame, ſhall forfeit to the landlord, double 
the value of ſuch goods. 

By the ſame ſtatute, the landlord may 
diſtrain any cattle or ſtock of the tenant, 
depaſturing on any common belonging to 
the demiſed premiſſes. 

3. At common law, no perſon was allow- 
ed to break open or throw down any gates 
or in incloſures, to make a diſtreſs; for that 
would have amounted to a diſſciſin. Co. 
Lit. 161. And the leſſor could not, in 
any caſe, have entered into the houſe, nor 
even into the barn of his tenant, for the 


purpoſe of making a diſtreſs, unleſs the 


outer door had been open. Bac. abr. 
2 v. p. 111. But when he was in the 
houſe, it was held that he might break 
open an inner door. Comb. 17. So he 
might have taken the diſtreſs out at a win- 
dow. Bac. abr. ib. 

And now by ſtatute, (11 G. 2.c. 19.4.7.) 
where any goods or chattels, fraudulently, 
or clandeſtinely conveyed off the premiſſes, 
to prevent the landlord from diſtraining 
them for rent, ſhall be put placed or kept 
in any houſe, barn, ſtable, outhouſe, yard, 

4 clolc, 
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cloſe, or E locked up, faſtened, or 


otherwiſe ſecured; it ſhall be lawful for the 
landlord, his ſteward, bailiff, receiver, or 
other perſon or perſons impowered for that 
purpoſe, to take and ſeize, as a diſtreſs for 
rent ſuch goods and chattels, (firſt callin 
to his aſſiſtance, the conſtable, headbo- 
rough, borſholder, or other peace officer 
of the hundred, diſtrict or place, where the 
ſame ſhall be ſuſpected to be concealcd ; 
and in cafe of a dwelling houſe, oath being 
alſo firſt made, before a juſtice of the peace, 
of a reaſonable ground to ſuſpect that ſuch 
goods or chattels are therein,) in the day 
time, to break open, and enter into ſuch 
houſe, barn, ſtable, outhouſe, yard, cloſe and 
place; and to take and ſeize ſuch goods and 
chattels for the arrears of rent, as he might 
have done if they had been in any open place. 

If a landlord comes into a houſe and 
ſeizes upon ſome goods as a diſtreſs in the 
name of all the goods in the houſe, it is 
a good ſeizure of the whole. 6 Mod. 
215.] 

Diſtreſſes ought not to be exceſſive ; but 
in proportion to the duty diſtrained for.— 
This is provided by the ſtatute of Marl- 


43 


bridge, c. 4. Diſtrictiones inſuper ſint ratio- ,1,q, 106, 


nabiles & non nimium graves; & qui diſtric- 107, 


tiones fecerint irrationabiles graviter amerci- 
entur. 


Thus if the lord diſtrain two or three 2 Inſt. 157. 
oxen for 12 4.—this is unreaſonable; ſo if Ro. Abr. 67 . 


he diſtrain a horſe or an ox for a ſmall 
ſum, where a ſheep or a ſwine may be had, 
this is an exceſſive diſtreſs, becauſe he might 
have taken a beaſt of leſs value, —But if * 
e 


4 Co. 8, 66. 
Ro.Abr.674. 
Bro, abr. tit. 
Aftie 291. 
Prerog:tive, 
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be no other diſtreſs on the land, «then the 
taking of one entire thing, though of never 
ſo great value, is not unreaſonable. 

No diſtreſs for homage, fealty, or for the 
expences of knights in latte can be 
exceſſive, becauſe theſe are ſervices of ſuch 
abſolute neceſſity to the publick, that men 
cannot be under too great an obligation to 
perform them. 

Before the * Sie 17 Cur. 2. e. 7. 

in caſe a diſtreſs was too little, where ſuffi- 
cient diſtreſs was to be had, a man could 
not diſtrain again, were the demand ever 
fo great; becauſe it was his folly that he 
did not diftrain ſufficient in the firſt inſtance. 
Moore 7. Comb. 546. 
But now, by that ſtatute, © in all cafes 
where the value of the cattle diſtrained ſhall 
not be found to be to the full value of the 
arrears diftrained for; the party to whon 
fuch :arrears were due, his executors or ad- 
miniitrators, may diſtrain again ſor the re- 
ſidue of the arrears. 

So where the diſtreſs is made by vir— 
tue of the warrant of a juſtice of the 
peace, in nature of an execution. As, in 
the caſe of Hutchins and Chambers, where 
one of the queſtions was, © whether a ſe- 
« cond diſtreſs could be at all juſtified, 
* when there was enough, which might 
e have been taken upon the firſt, if the di- 
« ſtrainer had then thought proper.“ 

It was reſolved, that a man Who has an 
entire duty ſhall not ſplit the entire fum ; 
and diftrain for one part of it at one time, 
and for other part of it at another time ; 
and ſo flies quoties, for ſeveral times: for 
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that is great oppreſſion. And fo is the 
caſe of Wallis v. Savil in 2 Lutw. 1532. 
Where the ſecond diſtreſs was holden un- 
juſtifiable; becauſe both diſtreſſes were 


3 for one and the SAME rent, and it 


was the leflor's folly, that he had not taken 
a ſufficient diſtreſs at firſt, 

But if a man $ziszs for the whole ſum 
that is due to him and only MISTAKES the 
value of the goods ſeiſed; which may be 
of very uncertain or even imaginary value, 
as pictures, jewels, racchorſes, Sc. there 
is go reaſon why he ſhould not afterwards 
complete his execution by making a fun- 
ther ſeizure. And how can the officer who 
ſeiſes judge of the real, or perhaps imagi- 
nary, value of the horſes or goods ſeiſed? 
The value of them may be quite unknown 
to him, or may even depend upon whim and 
fancy. 

It is to the advantage of the owner of 
the goods that this ſhould be fo. It is 
better for him that the officer ſhould be ar 
liberty to ſeize a ſecond time, in caſe he 
makes an inſufficient ſcifure the firſt time: 
or elſe, it might induce him to a neceſſity 
of taking effects of a very great value, at 
firſt, For if he is to be precluded from 
thus making up the deficiency, he will cer- 
tainly take care not to take too little at 
the firſt. 

Now pictures, DE jewels; FOE and 
ſome other ſuch effects, may be of ſo uncer- 
tain, and even imaginary, or fancied value, 
that it may be exceedingly uncertain how 
much money they may fetch when they 
come to be {old : fo that the perſon ſeiſing 

may 
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may not be at all able to judge, now MUCH 
they may produce upon ſale. 

And if he does not take the value of the 
whole at firſt, out of tenderneſs and mo- 
deration, perhaps, there 1s no reaſon why 
he ſhould not complete it by a ſecond ſei- 
ſure; provided it be for the ſame ſum due. 
3 Bur. 589.—The latter part of this rea- 
ſoning ſhould ſeem to extend only to a 
SEISURE under an execution. 

Another queſtion in the caſe of Hutchins 
and Chambers was, — whether the SECOND 
«© diſtreſs, being excess1ve, was a ſufficent 
« ground for an action of TRES ASS.“ - Se- 
veral authorities were cited to ſhew that an 
action of treſpaſs will not lie for taking an 
EXCESSIVE diſtreſs; but that it ought to be 
a particular action grounded upon the ſta- 
tute ; and particularly one caſe in 2 Stra. 
851. Lynne v. Moody, in which it was 
ſaid that the remedy ought to be a ſpecial 


action founded on the ſtatute of Marle- 


DIE. | 
So that it was ſufficiently eſtabliſhed 
ce that a general action of treſpaſs cannot 
«© be maintained for taking an exceſſive 
« diſtreſs.” 
One caſe was cited to the contrary, which 
was the caſe of Moir v. Munday, H. 28. G. 
2. B. R. and that was an action of treſpaſs; 
where ſix ounces of gold, and one hundred 
ounces of ſilver, were taken for 65. 8 d. which 
was holden to be an xxcesstive diſtreſs, and 
there judgment was given for the plaintiff. 
But that appeared upon the face of it, 
and upon the pleadings to be exceſſive: 
and ſo the court expreſsly declared. And 
it 
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it was a diſtreſs of gold and ſilver, which 
are of a certain known value, and even the 
meaſure of the value of other things. But 
it was there holden, “ that in all oTauck 
te caſes of goods or OTHER things of arbi- 
« trary and uncertain value, it usr be 
« an action apon the ſtatute.” And this 
was the diſtinction there taken. And that 
is therefore an exception and was there con- 
ſidered as being ſo from the general rule; 
and ſerves to confirm the rule itſelf. The 
court were therefore of opinion, that there 
was no cauſe of action maintainable in the 
preſent caſe, it being an action of TRrEss- , 
pass. I Bur. 590. 
But if any diſtreſs and ſale be made, as 
for rent in arrear and due, when in truth 
not any is due, in ſuch caſe the owner may 1 
recover double the value, with full coſts. 1 
2 W. ſeſſ. 1. c. 5. | 
And if the diſtreſs be made without 1 
cauſe, the owner may make reſcous; yet, 
if in ſuch caſe it be impounded, the owner 
cannot break the pound and retake it, be- 
cauſe, then it is in the cuſtody of the law. 
1 Inſt. 47.] 
At common law, no man was obliged to Ro. Abt. 674. 
give notice of his having taken a diſtreſs ; 
becauſe the tenant muſt have known the 
arrears that were due; and therefore at his 
eril muſt have taken care to pay them ;— 
it was his own default that ſubjected the land 
to the lord's diſtreſs. Beſides the law has 
appointed a publick pound for keeping the 


diſtreſs, where the tenant by reſorting may 
have notice. 


[But 


| 
' 
| 
| 
| 
| 
| 
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[But quære, whether not icemuſt not be 
given of dead chattels, which muſt be kept 
in a private pound? 

It ſeems that, at common law, where the 
diſtreſs was impounded in a common pound 
overt, the owner muſt have taken notice 
of it at his peril; but if it were impounded 
in a ſpecial pound overt, ſo conſtituted for 
that particular purpoſe; or in a pound co- 
vert; the diſtrainor muſt have given notice 
of it to the owner. But the common law, as 
to giving notice in caſes of diſtreſs for rent, is 
now altered by a ſtatute which will be men- 


_ tioned hereafter. ] 


IV. How the diſtreſs is to be uſed, [and 
diſpoſed of.] 

Firit, we ſhall conſider where the diſtreſs, 
which is but a pledge, is to be kept;—and 
that is.in the pound. — This 1s deſcribed by 
Spelman in thele words. Parcas eft ſtabu- 
lum, vel area angiftior repagulis firmiter con- 
cluſa, qud neciva in frugibus prediiſq; pecora 
tangam in carcere coercentur. — Parci autem 
uſum a continente traduxiſſe Saxones noſtros 
hinc intelligas, quod in ripuariorum legibus jam 
olim utpote ante 890 vel goo annos reperitur. 
Si quis peculium alienum, in meſſe adprehen- 


Gall. mener. ſum, ad parcum minare non permiſerit, 15 ſol 


calpabilis judicetur. 
Co.Lit.47.b. - 


The pound then being nothing more 
than a publick priſon for goods and chattels, 


is either overt or covert, All living chat- 


tels diſtrained, are regularly to be put in 
the pound overt, becauſe the owner at his 
peri] is to ſuſtain them, and therefore they 


ought to be put in ſuch an open place 
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as that he may have reſort to them for that 
purpoſe. 

At common law a man might have im- 2 Inſt. 1c6. 
pounded his diſtreſs in what county he 
pleaſed ; but this was found very incon- 
venient to the owner, who was thereby 
at a loſs where to find his beaſts, either 
to feed or replevy them. This miſchief 
was therefore provided againſt by the ſta- 
tute of Maribridge, c. 4. © nullus de cetero 
« faciat ducere diſtriftiones quas fecerit, extra 
« comiatum in quo captæ fuerint.” 

Yet upon this ſtatute it hath been held, Ibid. 
that where the tenancy 1s in one county 
and the manor in another, the lord may 
drive the diſtreſs to the manor pound 
though it be out of the county where the 
diſtreſs was taken; — becauſe the tenant by 
attending the manor court 1s preſumed to 
know every thing tranſacted in the manor ; 
and therefore this caſe is out of the miſchief 
provided againſt by that law. 

But now by the ſtatute of 1 & 2 Ph. 
& M. c. 12. no diſtreſs of cattle is to be 
driven out of the hundred, &c. where the 
ſame 1s taken, except it be to a pound 
overt within the ſame ſhire, not above three 
miles from the place where the ſame is 

| taken; nor impounded in ſeveral places, 

whereby the owner may be conſtrained to 
ſue ſeveral replevins; on pain to forfeit to 
the party aggrieved, 100 ſhillings and tre- 
ble damages. 

[And by the ſame ſtatute (F. 2.) no per- 
ſon ſhall take for keeping in pound, or im- 
pounding any diſtreſs, above four-pence for 
any one whole diſtreſs : and where leſs hath 

E been 


2 Str. 1272. 


| 3 Lev 48. | 


Ld. Ray m. 55. 


Co Lit. 47. b. | 
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been uſed, there to take leſs; on pain of for- 
feiting 5 /. to the party grieved, beſides what 
he ſhall take above four-pence. 

The defendant juſtified impounding cattle 
damage feaſant ; and in evidence it appeared 
that he put them into the next pound, 
though it happened to be in another county. 
And "Lee Ch. J. held that it did not make 


him a treſpaſſer, though it ſubjected him to 
the penalty in the ſtatute of 1 & 2 Ph. & M. 


Co I 2, 


And in another caſe, where lands, lying 
in two adjoining counties, were held under 


one demiſe, at one entire rent, and the 


landlord diſtrained cattle in both counties 
for rent arrear, it was holden that he might 


chaſe them all into one county; though if 


the counties had not adjoined, it would 
have been otherwiſe. ] 

Dead chattels, as houſhold goods, Sc. 
which may receive damage by the weather, 
mult be put into a pound covert; — otherwiſe 


the diſtrainer is anfwerable for them if they 


be damaged, or ſtolen away; and this pound 


covert muſt be within three miles in the 


ſame county. 

But beaſts, as is ſaid, ought to be put 
in a publick pound; for if they be placed 
in a private pound the diſtrainer muſt keep 


them at his peril with proviſion, for which 


he ſhall have no ſatisfaction; and if they 
die for want of ſuſtenance, the diſtrainer 
ſhall anſwer for them. 


[Now 11 G. 2. c. 19. §. 10. any perſon di- 


ſtraining, may impound, or otherwiſe fecure 


the diſtreſs, of what kind ſoever it be, in 


ſuch place or on ſuch part of the premiſſes, 


I as 
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as ſhall be moſt convenient; and may appraiſe 
and ſell the ſame, as any perſon before might 
have done off the premiſſes.] 

Bur the diſtrainer cannot work or uſe the 2 Bac. abr, 
thing diſtrained, whether it lie in a pound 112. 
overt or covert ; becauſe the diſtrainer has 
only the cuſtody of the thing as a pledge, 
and therefore 1s not to make uſe of it; but 
the owner may make profit of it at his 
pleaſure. 

[But there is an exception to this Cro. Jac. 148, 
general rule in the caſe of milch Kine, 
which may be milked by the diſtrainer ; 
becauſe it may be neceſſary to their preſer- 
vation, and conſequently of benefit to the 
owner. | 

The diſtrainer cannot tie or bind a 8 Ro. abr. 673. 
in the pound, though it be to prevent LA Raym. 
its eſcape; for BEasSTS IN POUND ARE IN I Silk. 428. 
CUSTODY OF THE LAW, Which intends the 
preſervation of the pledge; and therefore 
the diſtrainer at his peril muſt do no act that 
tends to the hurt or deſtruction of them. 

[But if cattle diſtrained die in the pound, Ld. Rogen, 
without any fault in the diſtrainer; in ſuch 720 
caſe, he who made the diſtreſs ſhall have Salk, * 
an action of treſpaſs; or may diſtrain again, 
if the diſtreſs was for rent. ] 

If a diſtreſs be taken without cauſe, a 
ſtranger cannot reſcue them from being 
driven to pound; but the owner may make 
reſcue BEFORE THEY ARE IMPOUNDED, But 1.9. Raym: 
after the beaſts are impounded, the cwner 105. 
himſelf cannot reſcue them, unleſs he find 
the pound unlocked, for he cannot break 
it open. The refon 15, that the naked 
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poſſeſſion is a title againſt any perſon but 
the owner; but the owner has a title, and 
therefore may take the beaſts at any time, 
though cannot break the pound which the 
law hath ordained. 

[By the common law, if a man break the 
pound, or the lock of it, or part of it, he 
greatly offendeth againſt the peace, and 


_ doth a treſpaſs to the king, and to the lord 


of the tee, and to the ſheriffs, and hund- 
redors, in breach of the peace, and to 
the party, and in delay o t juſtice; and 
therefore hue and cry is to be levied 
againſt him as againſt thoſe who break 
the peace. And the party who diſtrain- 
ed may take the goods again, whereſo- 
ever he ſhall find them, and impound 
them again. 

And now by ſtatute, on any pound breach, 
or reſcous of goods diſtrained for rent, 
the perſon grieved thereby ſhall, in a ſpe- 
cial action vPON THE CASE, recover treble ' 
damages and coſts againſt the offender, or 
againſt the owner of the goods, if they be 
afterwards found to have come to his uſe 
or poſſeſſion. 

When a man hath taken a diſtreſs, and 
the cattle diſtrained, as he is driving them 


to the pound, go into the houſe of the 
owner; if he that took the diſtreſs demand 


them of the owner, and he deliver them 
not, this is A RESCous in law. 

2. Diſtreſſes for rent being in the nature 
of pledges, the diſtrainer had no power to 
fell them, at the common law. _ now 
by ſtatute, (2. W. & M. ſeſs. 1. c. 5.) 
it is enacted, that where any * ſnall be 

diſtrained 
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diſtrained for rent reſerved and due upon 
any demiſe, leaſe or contract whatſoever, 
and the tenant or owner of the goods di- 


ſtrained, ſhall not within five days next 
after ſuch diſtreſs taken, and notice thereof 


(with the cauſe of ſuch taking) left at the 


chief manſion houſe, or other moſt notori- 
ous place on the premiſles, replevy the 
ſame; in ſuch caſe the perſon diſtraining 
ſhall, with the ſheriff oy under ſheriff of 
the county, or with the conſtable of the 
hundred, pariſh or place, where ſuch di- 
ſtreſs ſhall be taken, cauſe the goods 10 di- 
ſtrained to be appraiſed by two ſworn ap- 
praiſers (whom ſuch ſheriff, under ſheriff, 
or conſtable ſhall ſwear to appraiſe the ſame 
truly, according to the beſt of their un- 
derſtandings;) and aFTER ſuch aPPRAISE- 
MENT, ſhall sgl the ſame for the beſt 
price that can be gotten for them, for ſa- 
tisfaction of the rent, and charges of the 
diſtreſs, appraiſement and fale; leaving the 
overplus (if any) with the ſheriff, under 
ſheriff, or conſtable, for the owner's uſc.” 
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the plaintiff's houſe, and keeping poſſeſ- 
ſion of it for eight days, the defendant 
juſtified under a diſtreſs for rent. But by 
the court, the defendant ought to have 
removed the goods at the five days end; 
and for the other three he is a treſpaſſer 
and there is no juſtification. | 

But quzre, as to the time of removing 
the diſtreſs; for the tenant 1s to have five 
days to make replevin; and as thoſe mutt 


be whole days, excluſive of the day of tak- 


ing the diſtreſs, it follows that the di- 


E 3 ſtrainer 


T6. Raym. 
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ſtrainer cannot remove the diſtrefs till the 
ſeventh day. 

In an action of trover brought for cattle 
which had been diſtrained for rent, it was 
found that the plaintiff was owner of the 
cattle, and that the deſendant, after taking 
the diſtreſs, gave notice to the plaintiff, 
according to the ſtatute of 2 W. & M. ſeſſ. 
1. c. 5. And it was objected that the 
notice was ill; for the act ſays, that it ſhould 
be at the chief manſion-houſe, or other no- 
torious place upon the premiſſes; but in 
this caſe, it was given to the plaintiff him- 
ſelf. Sed non allocatur; for by the court, 
the intent of the act was only, that the 
party ſhould have notice, which is per- 
formed by this mean, better than if it had 
been left at the houſe or other place. It 
was alſo objected to the notice, that, ac- 
cording to the finding of the jury, it was 
given to the owner of the cattle, and not 
to the tenant of the land. And that al- 
though the act is in the disjunctive, yet it 
ought to have a reaſonable conſtruction; 
and it is moſt reaſonable, that the no- 
tice ſnould be given to the tenant of the 
land, becauſe he may ſliew that the rent is 
fatisfied, which does not lie in the know- 
ledge of the owner of the cattle. Sed non 
allocatur ; for the act has expreſsly pro- 
vided, that notice may be given to the 
owner of the goods. But if the tenant had 
ſued a replevin, then the notice muſt have 
been given to him ; but notice to the owner 
ſufficiently affects the owner; and the 
plaintiff is found owner of the cattle, there- 
fore notice to him is ſufficient, 

| In 
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In the ſame caſe it appeared, that the 
tenement, whereupon the diſtreſs was . 
lay part in the hundred of Kinaſley in 
Wiltſhire, and part in the hundred of 
Andover in the county of Southampton; 
that part of the diſtreſs was taken in Kin- 
aſley, and part in Andover; but that all was 
impounded together in the hundred of Kin- 
aſley; and that the conſtable of Kinaſley ad- 
miniſtered the oath to the appraiſers for the 

whole in the preſence of the conſtable of 
Andover. It was objected, that the goods 
which were taken in Andover, ought to 
have been appraiſed and ſold there, and 
that the conſtable of Andover, though pre- 
ſent in Kinaſley when the appraiſement was 
made, had no juriſdiction there; ſo that 
the whole was done ſolely by the conſtable 
of Kinaſley, which therefore, as to the goods 
taken in Andover, was void. But by the 
court, as the diſtreſs was taken for ont 
INTIRE rent, the diſtrainer might well im- 
pound the whole of it in Kinaſley; and 
the chaſing of the cattle, taken in Andover, 
to the pound in Kinafley, was but a con- 
tinuance of the taking: therefore, the conſta- 
ble of Kinaſley was the proper officer, with- 
in the act, to ſuperintend and adminiſter 
the oath for the appraiſement of the whole 
diſtreſs. 

As to the mode of ſelling a diſtreſs un- 
der warrant from a juſtice of the peace, it. 
is enacted, by the 27 Geo. 2. c. 27. that 
the juſtice, granting the warrant of diſtreſs, 
ſhall therein order and direct, that the goods 
diſtrained ſhall be fold, within a certain 
limited time not being leſs than four, nor 

E 4 more 
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more than eight days; unleſs the penalty 
or ſum of money diſtrained for, with the 
reaſonable charges of the diſtreſs, be ſooner 
pai:l. And after ſuch ſale, the overplus 
(if any) is to be returned on demand to the 
owner of the goods diſtrained. 

At common law, the many particulars 
which attended: the taking of a diſtreſs, 
rendered it a hazardous mode of proceed- 
ing; for, if any one irregularity was com- 
mitted, 1t vitiated the whole diſtreſs, and 
made the diſtrainer a trefpaſſer ab initio. 

11G.2.c.19. But now it is provided, by ſtatute, that 
. 19. where any diſtreſs ſnall be made for any 
kind of rent jusTLY due, and any irregu- 
larity ſhall be afterwards done by the party 
diſtraining or his agent ; the diſtreſs ſhall 
not be deemed unlawful, nor the diſtrainer 
a treſpaſſer AB INHTIOo; but the party grieved 
may recover ſatisfaction for the ſpecial da- 
mage in an action of treſpaſs or on the caſe 
Ib. ſ. 20. at his election. But no tenant ſhall recover 
| in ſuch action, if tender of amends hath 
Ib. ſ. 21, been made before the action brought. And 
the defendant in ſuch action may plead the 
general iſſue, and give the ſpecial matter in 
evidence. 
2. KM. ſeſt. But though the tenant ſhall only make 
1. c. 5. ſ. 5. ſatisfaction for the real damage ſuſtained, 
by any irregularity in taking or diſpoſing 
of the diſtreſs; yet if any diſtreſs and ſale 
ſhall be made, for rent pretended to be 
due to the perſon diſtraining, where in 
truth no * is due, the tenant ſhall 
recover double the value of the goods di- 
ſtrained, together with full coſts of ſuit.] 
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AVING in the foregoing chapter 
ſhewn in what caſes a diſtreſs or 
pledge may be taken, and how it 1s to be 
Liſpoſed w the next thing, in order, to be 
treated of is, THE REMEDY given the party 
to controvert the legality of ſuch caption, 
in order to bring back the pledge to the 
proprietor, in caſe the diſtreſs were unlaw- 
fully taken, and without juſt cauſe. This 
being a writ of great uſe, and of every 
day's practice, deſerves a very full con- 
ſideration. 

Spelman in his gloſſary deſcribes it thus: Spel. Gloſf. 
replegiare eſt rem apud alium detentam, cauti- 485. 
one legitimd interpoſitd, redimere— et bec cau- 
tio eft fiipulatio in forma juris adbibita, de 
tanto juri et fiſtends ſe Rog ; diftum autem 
replegiare quaſi revadiare, hoc eft vadium vel 
pignus unum, loco alterius, ſuggerere & con- 


Aituere. 
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Or, in other words, a replevin is a juſti- 
cial writ to the ſheriff, complaining of an 
unjuſt taking and detention of goods Or 
chattels; commanding the ſheriff — deliver 
back the ſame to the owner, upon ſecurity 
given to make out the injuſtice of ſuch 


taking, or elſe to return the goods and 
chattels. 


Under this head is to be conſidered; 
J. How the replevin ſtood at common 
law, and the alterations which have been 


made therein by ſtatutes. 


II. Of the duty of the ſheriff in the exe- 


cution of the replevin; and herein of the 


pledges. 

III. Of the proceſs to make the defend- 
ant appear. 

IV. Of the proceſs where the goods are 
eloigned; and herein of the writ of wi- 
thernam. 

V. Of the proceſs and proceeding where 
the defendant claims property. 

VI. Of the proceſs, as well for the plain- 
tiff as defendant, in removing the replevin 
from the inferior courts. 

VII. Of the replevin itlelf; and herein 
are to be conſidered, 

1. For whom af in what caſes it lies. 

2. The declaration in replevin. 

3. The ſeveral pleas in this action. 

4. The judgment in this action, whether 
for the plaintiff or defendant; and herein 
of the writ de retorno habendo, and the writ 
of ſecond deliverance. 

VIII. Of the writ of recaption. 

I. Of the replevin as it ſtood at cam- 


men law. Here it is firſt to be obſery- 


ed, 
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ed, that the repleyin was at common law 2 Inft. 140. 
a jufticial writ, that is, gave the ſheriff a Rs. 81.4. 


Judicial power to determine the point com- 
plaincd of in the county, whereas other 
writs gave him only a miniſterial power. 
This juſticial power is taken from theſe 
words in the writ: Et eum juſte deduci 
facias by which the ſheriff is made judge, 
whether the taking be juſt or not. This 
was highly reaſonable, in order that this re- 
medy might be ſpeedy, left the party ſhould 
want his beaſts for carrying on of his huſ- 
bandry ; and therefore not to have formed 
this writ juſticial, would have been not 
only detrimental to private perſons, but 
injurious to the commonwealth. Hence 
it is called feſtinum remedium. Beſides, it 
would have been of great trouble and ex- 
pence to private perſons to have taken the 
determination of theſe fort of complaints, 
which muſt haye happened every day, out 
of the neighbourhood, And yet the manor 
court was not truſted with this power in 
any cauſe between lord and tenant, be- 
cauſe the lord was not to be judge in his 
own cauſe, 

24ly. It is to be obſerved that there are 
two things complained of in this writ, viz. 
The taking and detention of the pledges, 
as the words of the writ expreſs it —gque 
cepit & injuſte detinet, —But what is princi- 
pally controverted in the replevin, is, whe- 


ther the taking be juſt or not. For there Dr. & Stud. 


are but two caſes wherein a diſtreſs juſtly e. 27- 
an. 107. 

o. 76 a, 

8 Co 146. d. 


taken, whether for rent or damage feaſant, 
can be unlawfully detained. The firſt is 


where the arrear of rent, or amends for C:o.Eliz.81 3, 
the i1Brownl. 173, 


5 Co. 76. a. 
Cro. El. 813. 
Rol. Rep. z 3 8 
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the damage, is tendered to the party di- 
ſtraining. And this tender muſt be made 
before the beaſts are impounded; for when 
the beaſts are in cuſtody of the law, the 
perſon diſtraining cannot be ſaid unlaw- 
fully to detain that which is in the cuſtody 
and care of the law. 

Hence it is, that if a tender be made 
after impounding, and the beaſts die in 
pound, the owner ſhall bear the loſs; be- 
cauſe ſuch tender comes too late to fix any 
fault or injuſtice on the perſon diſtraining. 
Bur if the tender had been before the im- 
pounding, it ſeems the diſtrainer is an- 
ſwerable, becauſe the impounding is un- 
lawful. 

But here it is to be obſerved, that the 
tender of amends muſt be pleaded to the 
lord himſelf, and not to the bailiff, who 
makes conulance of the cauſe of the cap- 
tion and detention in right of the lord; 
for that right 1s not barred by a tender to 
any other than the lord himſelf. —But if a 
tender be pleaded to the lord, and they: 
give in evidence a tender to the lord's bai- 
liff, where the lord was preſent, that won't 
maintain the plea; becauſe the derivative 
power of the bailiff ceaſes where the lord 
is preſent; and they ought to prove the 
tender to that proper perſon to whom the 
amends belong, and who was ready to re- 
ceive it. Yet if they plead a tender to the 
lord, and prove a diſtreſs taken by a bailiff, 


the lord not being preſent, and prove the 


bailiff to be the uſual receiver of the lord; 
zu. if that will not be a proof of ſuffi- 
Client 

4 
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cient tender of amends to the lord him- 
lelf ? 


The ſecond caſe where the detainer is 2 Inft, 107, 
unlawful, is where the avowant hath return 341. 


irrepleviſable, and the owner of the beaſts 
tender all that appears to be due on the 
judgment in the avowry ; the detainer of the 
avowant is unlawful, and the owner may 
have his action of detinue for the detainer 
after the tender made. For though by the 
judgment the return is made irrepleviſable, 
yet that is no final condemnation of the 
beaſts or goods diſtrained ; they are ſtill to 

be conſidered as pledges in the hands of 
the avowant, and therefore in their own 
nature liable to a redemption upon pay- 
ment or ſatisfaction of that rent or da- 
mages, for which they were originally 


taken. - Lord Coke aſſigns another remedy 2 laſt. 107. 


for the owner to recover his beaſts, and 
that is upon ſatisfaction made in court to 
have a writ for their delivery. 


Qu. The form of this writ, 


The detention then being complained of 
in this writ, 1t may not be 1mproper to 
look into the antient method of trying ſuch 
unlawful detention, and what remedy the 
owner of the beaſt has for it at this day. 
The antient method of trying the legality 
of the detention was very inconvenient, 
for the plaintiff in replevin was to have his 
ſuitors ready to prove inftanter, that he had 
offered a pledge, under the notion that the 
pledge was ſufficient; the lord was then 
put to his law-wager, that the pledge of- 
fered 
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fered was not ſufficient to anſwer the debt, 
ſo that it was totally thrown upon his 
conſcience to determine the ſufficiency of 
the pledge. This method of trial was an- 
tiently practiſed and allowed, becauſe ori- 

inally the lord might have ſeized the land 
br non- performance of the ſervices, and 
therefore, when the rigour of that law was 


mitigated, by turning the forfeiture into a 


diſtreſs, it could not be thought any un- 
reaſonable indulgence to the lord, to make 
him judge of the ſufficiency of the pledge 
which was to be put into his hands while 
the ſuit depended; becauſe in all events the 
lord ought to be ſafe. 

This account of trying the legality of the 
detention is given by Bracton in the follow- 
ing words: 

Si autem defenderil detentionem injuſtam, & 
querens ſectam habeat ſtatim ad manum, que 
examinata in omnibus concors fuit, & quod 
omnia facta fuerint ſub eorum præſentia, tune 
vadiabit defendens legem ſe duodecima manu; 
in qua fi defecerit, incidet in manum vice- 
comitis, & reſtituet querenti damna ſua que 
habuit per illam detentionem ; fi autem legem 
fecerit dominus, tunc quietus recedet, & que- 
rens in miſericordid, ſed nulla damna recupera- 
bit, & returnabit domino averia capta.—The 
lord recovered no damages where he pre- 
vailed on the law-wager, becauſe he had 
no damage where the tender proved inſuf- 
ficient, But if the lord prevailed not on 
the law-wager, the plaintiff in replevin had 
Hils damages, becauſe he really was injured 
by the lord's refuſal, in loſing the uſe of 
| his 
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his beaſts or goods, which he had a right 
to, upon the ſufficient tender. 

But the legality of the detention depend- Dr, & Stud. 
ing entirely on the ſufficiency of the ten- © 27 g 
der, a more equal and better method of — 8.60. G. 
trial was found out by the conſcience of : 
twelve diſintereſted men; no way concerned 
in the event of the trial. And the point 
comes in iſſue in the following caſe. Where 
the lord impounds the beaſts notwithſtand- 
ing the ſufficient tender of the tenant, the 
tenant hath no way to recover his cattle 
but by his writ of replevin; for if he takes 
them out of the pound himſelf, he is liable 
to an action for breaking the pound: this 
puts the lord to his avowry, wherein he 
muſt ſhew the cauſe of his taking and de- 
tention; to which the plaintiff in replevin 
pleads, that after the taking, and before 
the impounding, he made a ſufficient ten- 
der; and thereupon it ſhall be tried by a 
jury whether the tender was ſufficient, and 
if it be found ſo, the plaintiff in replevin 
ſhall have damages for ſuch unlawful de- 

_ tention. | 

But though by the common law this writ 
was made juſticial for the eaſe of the ſub- 
jeR, and the more ſpeedy adminiſtration of 
juſtice, yet the ſubje&, both lord and te- 
nant, was expoſed to many difficulties and 
inconveniencies in the progreſs of the ſuir, 
which were afterwards removed by ſeveral 
ſtatutes. For, 

i/f. The replevin at common law was 2 Inft. 139. 
only by writ, and this application muſt have 5 Mod. 253. 
been to the chancery, which was'too tedi- 
ous for the diſtant parts of the kingdom. 
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52H. 3. To make this remedy therefore more ex- 
peditious, it is provided by the ſtatute of 
Marlbridge, c. 21. Quod fi averia alicujus 
capiantur, & injuſte Aelincantur, vicecomes 
poſt querimoniam inde fibi fattam, ea fine i im- 
pedimento, vel contradictione ejus qui ditta 
2 Inſt. 139. averia ceperit, deliberare poffit. —By force of 
| this ſtatute the ſheriff may hold plea in re- 
plevin By PLAINT of any value, as he might 
at common law on a writ of replevin; the 
writ of replevin being a jusrieiks or com- 
miſſion for that purpoſe. 
F.N.B.69.E. And to take away all the delays which 
Co. Lit. 145+ attended the replevin by writ, the ſheriff, 
r by this act, may, upon complaint made, 
16 Hf. 7. 14. . BR. f 
command his bailiff, either by word or 
precept, to replevy the plaintiff's beaſts; 
for poſſibly the ſheriff cannot write, which 
was frequently the caſe in thoſe days, or 
has not the materials of writing with him; 
Bro tit. Re- and this the ſheriff may do out of his 
plevin, pl. 46. county court. For this act being made 
for the more ſpeedy adminiſtration of juſ- 
tice, hath received the moſt favourable con- 
ſtruction. It would be very inconvenient 
that the owner of the beaſts, for whoſe 
benefit the act was made, ſhould ſtay till 
the next county court, which is held only 
from month to month. But then the ſheriff 
muſt enter the plaint at the next court, that 
it may appear on the rolls of 'the court. 
L. Raye. 219, [Yet a preſcription. to replevy upon plaints 
levied out of court, is bad.] 
24ly, Another miſchief” at common law 
was, that the replevin being juſticial, and 
determinable in the county court, if the 
— in replevin pleaded to the lord's 


] avowry 
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zvowry that the tenancy was hors de ſon 


& 


fee, the inferior court had no farther conu- 


ſince of the action; becauſe this plea 
brought THE FREEHOLD in queſtion, which 
the county court, not being a court of re- 
cord, had no power to try, and therefore 
could not proceed. By ſuch means the 
lord was left without remedy to recover 
the beaſts as his pledges ; becauſe the court 
could not determine the point on which 
the return was to be made, This was re- 
medied by Weftm. 2. c. 2. which gave the 
lord a pore to remove the cauſe into the 
king's courts, where that plea might be 
tried, and the lord be eſtabliſhed in the 
poſſeſſion of his ſervices, and ſtill have 
the pledges de retorno habendo retained for 
3 
A third miſchief at common law was, that 
when the avowant had judgment for a re- 
turn of the beaſts, he had very often no 
benefit by his ſuit; becauſe it frequently 
happened that, pending the ſuit, the tenant 
had ſold the cattle delivered to him on the 
replevin, and become inſolvent. The miſ- 
Chief aroſe from this, that the ſheriff could 
only take from the plaintiff plegii de proſe- 
guendo in this, as in other actions; which 
pledges were only to anſwer the amercia- 
ment to the king pro falſe clamere, and 
looked no further: and even theſe being 
very ſmall did ſoon degenerate into mere 
matter of form. To remedy this incon- 
venience the ſaid ſtatute of Veſtm. 2. c. 2. 
hath directed the ſheriff, non ſolummodo re- 
cipere plegios de proſequendo d conquerentibus, 
fed etiam de averiis retornandis, fi adjudi- 
F cetur 


13 Ed. t. 


13 Ed. 1. 


2 Inft, 340. 


13 Ed. 1. 


Reg. Jud. 4 2. 
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cetur retornand' ; & fi quis alio medo plegios 
ceperit, reſpondeat ipſe 2 pretio averior' 
But the method of proceeding in this caſe 
will be fully treated of under the writ de 
retorno habendo. 

4 bay. Another mifchief was, that if the 
plaintiff had nonſuited himſelf, and the 
avowant had judgment, yet he could not 
have a return irrepleviſable; but the te- 
nant might replevy the ſame diſtreſs 7 
infnitum. This alſo is remedied by the 
ſame ſtatute of Weſtm. 2. c. 2. by which- it 
rs provided, quod quam cito adjudtcatum fu- 
erit retornum averiorum diſtringenti; per breve 
de judicio, mandetur vicecomiti, quod retornum 
habere © faciat diſtringenti de averiis, in quo 
brevi inſeratur, quod vicecomes ea non de- 


 liberet fine brevi, in quo fiat mentio de judicio 


per juſtic' reddit'; quod fieri non poterit nifi 
per breve quod exeat de rotulis juſtic', coram 
quibus doducta fuerit loguela. Purſuant to 
this law, the writ de Retorno babendo con- 
cludes thus, after a recital of the judgment 
for the avowant,—** ideo tibi præcipimus quod 
pred” (the avowant) averia pred” fine dila- 
tione retornari facias, & ea ad querimoniam 
ip/ius (the plaintiff in replevin) non deliberes 
fine brevi noſtro, quod de  prefat judicio ex- 
preſſam faciat mentionem. 

Therefore we command you, that the 
aforeſaid (the avowant) the beaſts aforeſaid 
without delay you return, and that you do 
not deliver them upon the complaint of 
(the plaintiff in replevin) without our writ, 
which ſhould expreſly mention the aforeſaid 
judgment.“ 


This 
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This writ, which mult recite the former 
judgment, is the writ of ſecond deliver- 
ance, which will be treated of in its proper 
place. -Only here it may be neceflary to 2 Inſt. 341. 
obſerve, that if the avowant hath judgment 
in the ſecond deliverance, he ſhall have re- 
turn irrepleviſable of the beaſts; but ſub- 
ject ſtill to redemption by the tenant on 
payment of the rent; becauſe they are ſtill 
in the nature of a gage or pledge. The 
ſeveral other alterations that have been made 
in the replevin will be taken notice of under 
the ſubſequent heads. | 

II. Of the duty of the ſheriff in the exe- 
cution of the replevin; and herein of the 
pledges. | 

Whether the replevin be by plaint or PDalt. Sher. 
writ, the ſheriff, before he grants the one 277. 439- 
or executes the other, ought to take from Cr9-Car.446. 
the plaintiff pledges de pre and pledges 8 
de retorno habendo. The firſt, as has been Skin. 244. 
ſaid, was at common law, to anſwer the s. C. 
amerciaments to the king pro falſo clamore, @ 
in caſe the plaintiff did not prevail in the 
ſuit. The other pledges were introduced 
by Weſtm. 2. c. 2. for the ſecurity of the NJ 
avowant, in caſe he ſhould have judgment | 
for return of the beaſts. And by this act 
theſe pledges are anſwerable to the avowant, 
if the plaintiff hath diſpoſed of the beaſts 
pending the ſuit. And if the pledges 
are inſufficiemt, the ſheriff is made an- 
ſwerable by that ſtatute for their inſuffi- 
ciency. 

And it ſeems the pledges pro retorno Dalt. Sher. 
habendo, may be by bond even of the 440. 
plaintiff in replevin himſelf. The condi- pee n 
TE F 2 a 
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tion of which is, not only that the plaintiff 
ſhall proſecute the ſuit in replevin, but alſo 
that he will make return of the beaſts, if 
return thereof be adjudged by law, and 
alſo to ſave harmleſs and indemnity the 
ſheriff for delivery of the ſaid beafts: for 
the ſnheriff being anſwerable for the ſuffi- 
ciency of the pledges, may take the ſe- 
curity as he pleaſes, ſince it is at his own 
peril. | 
Theſe pledges are in the nature of ſure- 
ties pro retorno habendo, and therefore money 
or any other cattle being a pawn, is not a 
pledge within this ſtatute; for the proceſs, 
as ſhall be hereaſter ſhewn, is by /cire fa- 
cias, which 1s a proceſs to bring the pledge 
or furety into court to ſhew cauſe, and 
therefore cattle cannot be a proper pledge. 
For this reaſon, a ſheriff has been adjudged 
to be liable to an action on the caſe for 
taking money, as a pledge de retorno babendo; 
becauſe the money was not ſuch a pledge 
as the ſtatute directs. And it ſeems there 
need not NECESSARILY be more pledges 
than one, if that be ſufficient; though the 
words of the act are pledges in the plural 
number: becauſe if one pledge be ſuffici- 
ent, the defendant hath no loſs, and there- 
fore the intention of the ſtatute 15 an- 
ſwered which provides for the defendant's 
ſafety. | 
[ Now, for the greater ſecurity of perſons 
diſtraining rox RENT, it is provided by ſta- 
tute (11 G. 2. c. 19. F. 23.) that ſheriffs 
and other officers, having authority to grant 
replevins, ſnall in every replevin of a di- 
ſtreſs FOR RENT take in their own names, 
from 
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from the plaintiff and two ſureties, a bond 
in double the value of the goods diſtrained 
(ſuch value to be aſcertained by the oath 
of one or more witneſſes not intereſted, 
which oath the perſon granting ſuch re- 
plevin is to adminiſter) and conditioned for 
proſecuting the ſuit with - effect and without 
delay, and for returning the goods in caſe 


a return ſhall be awarded, before any de- 


hverance be made of the diſtreſs; and ſuck 
ſheriff or officer taking ſuch bond, ſhall at 
the requeſt and . coſts of the avowant, or 
perſon making conuſance, aſſign fuch bond 
to the avowant, &c. by indorſing the ſame, 
and atteſting it under his hand and ſeal 
in the preſence of two or more witneſles, 
which may be done without any ſtamp ; 
provided the aſſignment be ſtamped before 
any action brought thereon; and if the 
bond be forfeited, the avowant, &c. may 
bring an action thereupon in his own name, 
and the court may by rule give fuch relief 
to the parties upon ſuch bond, as may be 
agreeable to juſtice; and ſuch rule ſhall 
have the effect of a defeazance. ] g 


The ſheriff having thus taken pledges 2 Inf. 139» 
from the plaintiff in replevin, he ought 140. 


| forthwith to make deliverance of the goods F. N. B. 68. F. 


or cattle diſtrained; but if the diſtreſs was 
taken within a liberty and impounded there, 
the ſheriff ought firſt to iſſue his warrant 
to the bailiff of the liberty, having return 
of writs, to make deliverance. And if 
the bailiff makes no anſwer, or as the ſta- 
tute of Marlbridge ſays, c. 21.— Ea delibe- 
rare neluerit, tunc vicecomes pro defectu ipfius 
hallivi ea faciat deliberari.— This act, as 

5 to 
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to this part of it, was made to enlarge the 
power of the ſheriff, by impowering him 
to enter into the liberty to make delivery, 
where the bailiff was negligent. Whereas 
at common law the ſheriff could not enter 
into the liberty without a x omittas, which 
was too dilatory. 


And by this act, if a diſtreſs was taken 


out of a liberty and impounded within it, 


the ſheriff might enter the liberty without 
any previous warrant to the bailiff; becauſe 
the caption, which is one of the points 
complained of in the replevin, was in the 
county, and out of the liberty; and there- 
fore the right to make a deliverance, ought 
to be in that officer, within whoſe diſtrict 
or juriſdiction the cauſe of complaint firſt 


aroſe. And all this is law, whether the 


replevin be by plaint or by writ. 

If the diſtreſs be drawn into a houſe, 
caſtle, or other ſtrong hold, the ſheriff or 
his bailiff, - after demand made for de- 
liverance of the diſtreſs, may break open 
the houſe or caſtle to replevy them, —T his 


ſeems to be the common law ;—for though 


a man's houſe 1s privileged by common law 
for himſelf, his family, and his own goods, 
ſo that the ſheriff cannot break it open to 
attach any of them in a civil action at the 
ſuit of a private perſon yet a man's houſe 
could not privilege or protect the goods of 
ANOTHER perſon unjuſtly taken, ſo as to 
prevent the officer to make replevin; be- 
cauſe the privilege and ſecurity of a man's 


houſe could protect but his own goods.-— 


This practice however, of driving diſtreſſes 
into ſtrong holds, was ſo frequent in the 
barons 
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barons wars, and the poorer ſort ſuffered 
ſo much from the men of power, that the 


ſtatute of Weſim. 1. c. 17. exprelly gives 2 Inſt, 193, 


this power to the ſheriff, or his officer, to 
break the houſe to make delivery of the 
cattle, whether the replevin be by plaint 
or by writ. — But this, as is ſaid, muſt be 
after demand made, and notice given to 
the lord to ſuffer them to be replevied. 


And, to deter the perſon diſtraining from Dalt. Sher. 
refuſing or neglecting to deliver the di- 438, 439. 


ſtreſs, the ſtatute further directs, that the 
caſtle, or ſtrong hold, ſhall be razed and 


thrown down; but this muſt be on a ſuit 2 Inſt. 194. 


in behalf of the king, wherein all parties 
concerned in intereſt muſt firſt be heard. 
And by this act, if the bailiff of a liberty, 
having return of writs, ſhall not make de- 
liverance for the reaſon aforeſaid, the ſheriff 
may proceed without delay, or any new 
authority, to make replevin in manner 
afore-mentioned. Though in other actions, 
even in executions, at the ſuit of private 
perſons, he cannot enter a liberty, without a 
non omittas. 


If the replevin be executed, and the deli- Dalt. Sher, 
verance made, where it is by plaint, the bai- 43% 439. 


liff, at the time he makes deliverance, ought 
alſo to attach the defendant by his goods, 
to make him appear at the next court day; 
for in this action the attachment is the firſt 
proceſs; becauſe the replevin complains of 
a tortious taking, which is in nature of a 
treſpaſs. ; 


Where the replevin is by writ, and the F. N. B. 70. 
ſheriff executes it before the alias or pluries Polt. Sher, 
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comes to his hands, the ſheriff may hold 
plea of it in his county court; but either 
arty may remove it by pone or recordare 
into the courts above ; the plaintiff with- 
out cauſe, and the defendant upon cauſe 
ſhewn. ; | 
This writ of pone, if it be taken out by 
the plaintiff in replevin, hath a clauſe in 
it, to ſummon the defendant to appear in 
the court above, at the return of the writ; 
quod turc fit ibigemprefato A. (the plaintiff) 
inde reponſurus; and fo vice verſa. If the 
replevin be removed by the defendant, then 
the pone commands the ſheriff, © quod dicat 
prefato A. (the plaintiff) quod fit ibi lo- 
uelam fuam verſus prædidtum B. (the de- 
erer, inde 1 i voluerit, &c.“ 
—“ To tell the aforeſaid A. (the plaintiff) to 
be there to proſecute his plaint thereof 
againſt the aforeſaid B. (the defendant) 
it he ſhall think proper.“ And by this 
means both parties have days in the court 
above. 
If the ſheriff doth nothing upon the firſt 
writ, the plaintiff may have an alias, and 
after that a pluries replevin. In the pluries is 
always inferted this clauſe, © vel cauſam nobis 
eertifices, quare mandatum noftrum, alias tibi 
inde directum, exegui noluiſti vel non potuifti.” 
— * Or certify your reaſon to us why you 
would not or could not execute our com- 
mands heretofore to you hereupon di- 
rected.” 
The ſame may be inſerted in the alias, if 
the plaintiff pleaſes, and then both the alias 


ard pluries are returnable in the king's 


3 bench 
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bench or common pleas; and the pluries 
always determines the power of the ſheriff to 
hold plea of the replevin in the county ; 
and fo doth the alias, where the ſaid clauſe 
of vel cauſam nobis certifices, &c. is inſerted. 

The reaſon is, becauſe this clauſe gives 
either party a right to call upon the ſheriff, 
in the courts above, to give an account of 
the execution of the writ; and this on the 


pn. or ſuppoſition, that the ſheriff 


ath not legally executed the writ. The 

ſheriff, thus called upon, cannot give 
the court an account how he hath exe- 
cuted the writ, but by his return on the 
writ itſelf; and that cannot appear ju- 
dicially to the court, till the writ and 
the return be filed; and the ſheriff hav- 
ing thus parted with the writ, he has 
no authority to proceed farther in the court 
below. 

By this means the plaintiff i in replevin 
may controvert the ſheriff's return, and 
ſhall recover damages againſt him, if it be 
found to be falſe, or not duly made, — This 
is allowed the plaintiff, not only for his 
damages, but alſo to intitle the king to a 
fine againſt the ſheriff for his contempt ; 
and 1s the moſt expeditious way to oblige 
the ſheriff to make the deliverance fairly, 
that the plaintiff may not want his beaſts 
to carry on his huſbandry. But if the 
ſheriff injures the 3 m the execu- 
tion of the replevin, by taking ſome of his 
cattle, the defendant has his action of treſ- 
paſs againſt him to puniſh him, as in all 
other caſes of treſpaſs. Here we may ob- 
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ſerve one thing peculiar to this writ of re- 
plevin, that the defendant on the return 
of the alias and pluries has no day in court; 
nor is he ſo much as ſummoned to appear 
by the writ in the court above; whereas 
in all other actions, the defendant by the 
very original 1s put to his pledges for his 
appearance.—But the reaſon of the differ- 
ence 1s this. In other originals, the de- 
fendant is but ſummoned to anſwer the 
plaintiff's demands, and the plaintiff by 

ſuch writ gets nothing from the defend 
ant till the event of the ſuit, and therefore 
the defendant muſt have a day in court by 
the original. But in replevin the plaintiff 
hath his beaſts reſtored to him on the exe- 
cution of his writ, and the defendant ſhall 
never have return, unleſs in his avowry he 
can juſtify the caption; ſo that from hence 
it appears the defendant need not be ſum- 
moned in this writ; becauſe it is plainly 
for his intereſt to do fo, otherwiſe he can 
never have a return of the cattle. 
Thus the defendant becomes plaintiff or 
actor.— Hence it follows that the parties 
in replevin, may appear and plead at any 
other term than that in which the replevin 
is returned; becauſe having no day in court 
on the return, as 1s before obſerved, there 
can be no diſcontinuance of the ſuit, though 
the plaintiff ſhould not declare in the ſame 
term.—If the plaintiff ſhould not declare in 
replevin, the defendant, though he hath no 
day in court, may however come in, and 
oblige the plaintiff by rule of court to de- 
clare ; becauſe otherwiſe the defendant could 
never 
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never have the judgment of the court, for a 
return of the beaſts. 

But if the plaintiff ſhould of himſelf de- Offic. Brev. 
clare without any compulſion from the de- 413- 
fendant, as he may do, the defendant is 444 . 
brought into court by attachment, Sc. to 570. ons 
plead; and 1f the plaintiff ſhall obtain | 
judgment by default, what remedy hath 
he for his damages? 

It is uſual now for the plaintiff to take F. N. B. 68. 
out the replevin, alias and pluries, at the E. 
ſame time; and if he has a mind to take 
the cauſe at once out of the ſheriff's hands, 
he may deliver the alias or pluries as he 
thinks fit to the ſheriff, without ever ſhew- 
ing him the original writ. —By this the 
plaintiff, as is already obſerved, has a right 
to call for the ſheriff's return, and the 
ſheriff ought himſelf to appear in the court 
above, to purge his contempt, for diſobey- 
ing or not executing the original writ, 
which the law preſumes was delivered to 
him; and then the ſheriff may excuſe him- 
ſelf by making an honelt return on the alias Raft. Ent. 
or pluries, —& quod nullum aliud breve, Sc. 570. a. 
came to his hands. And thus the plain- 
tiff, it he pleaſes, may at once ouſt the 
ſheriff of his juriſdiction, without the trou- 
ble of removing the plea out of the ſhe- 
riff's court by pore. 

III. We come now to the proceſs in re- 
plevin to make the defendant appear. 

And here it is to be known, that the re- Reg. 81. 
plevin is vicontiel, and is a commiſſion to 
give the ſheriff authority to gage deliver- 
ance of the beaſts, and therefore there is no 
day given to the defendant by this writ. 

But 
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Pur on this commiſſion the ſheriff makes 
out a precept to deliver the beaſts, and alſo 
an attachment to the defendant to appear 
at the next court day, — So if it be by plaint, 
the precept is made to the bailiff to deliver 
the beaſts, and to attach the defendant. 
And the reaſon why attachment is the firſt 
proceſs, 1s, that replevin complaining of a 
tortious taking, is in nature of a treſpaſs; and 
there an attachment per plegios is the firſt 
proceſs, leſt the defendant ſhould eſcape. 
But if the ſheriff do not execute the re- 
plevin, then an alias goes out, in which 
there may be a vel cauſam nobis fignifices ; 
and the reaſon is, that the plaintiff being 
deprived of the uſe of his beaſts, which 
he is obliged to ſuſtain in the pound, the 


law allows that he ſhould in the alias in- 


ſert the third proceſs ; becauſe though the 
officer, as a defaulter, is not anſwerable for 
not executing meſne proceſs, till after two 
defaults; yet, becauſe the beaſts may be 
eloigned, the withernam may iſſue on the 
ſecond proceſs, and the cauſam nobis fignifi- 
ces be put in the alias. And this alias is 
returnable into the king's bench or com- 
mon pleas. In the common pleas, becauſe 
it is a civil plea; and in the king's bench, 
becauſe it is in the nature of a treſpaſs. 
It is alfo returnable into chancery, becauſe 
he may have a withernam thence upon an 
elongata, ſince there is another original, 

z. a prices, which is yet to be iſſued out 
of that court. 

If there be not cauſam nobis fignifices, it 
is only vicontiel, as the firſt writ. In the 
pluries they muſt put in the clauſe, vel 
canſam 


* 
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cauſam nobis ſignifices, becauſe there have 
been two neglects already in the proceſs. — 
When the pluries iſſues, it has been much 
diſputed whether the ſheriffs vicontiel power 
be determined. And it is ſaid, in one caſe, 
that ſince the writ 1s to replevy vel cauſam 
fienifices, the vicontiel power continues.— 
But if the ſheriff does not replevy, then he 
is to ſhew cauſe why he did not; and this 
is argued to be the ſenſe of the writ, from 
the disjunctive words contained in it. 

But I take it, that ti. e vicontiel power is 
determined by the p/uries. 1. Becauſe the 
ſheriff has been twice guilty of neglecting 
his duty, and therefore is not to be truſted 
with judicial power. 2. He is anſwerable 
to the court how he has obeyed the writ; 
and therefore the court muſt have the wrir, 
to ſee whether he has done his duty or not. 
And if the court be intitled to the writ, to 
ſee whether the officer has done his duty, 
he cannot proceed on the writ. 

[The pluries replevin ſuperſedes the pro- 
ceedings of the ſheriff}, and the proceedings 
are upon that writ, and not upon the plaint, 
as they are, when the plea is removed by 
recordari. Ld. Raym. 617.} 

By the pluries there is no day in court, 
either to the plaintiff or defendant, but only 
to the ſheriff in order to fine him for diſo- 
beying the firſt writ. [But though there is 
neither ſummons nor attachment in the pla- 
ries, yet the return of it is a good day in 
court to the parties. And the entry in ſuch 


caſe is, that the defendant atiacbiatus eft ad 


reſpondendum de placito quare cepit, &c. for 


tho igh there is no actual attachment, yer 


there 
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there is an attachment in conſequence of 
law, the defendant bcing obliged to appear 
upon the peril of a withernam. Ld, Raym. 
617. Salk. 583. S. C.] If the parties neg- 
lect to appear on the return of the pluries, 
the way, to give them day, is as follows. 

If the plaintiff comes into court, and 
obtulit ſe, at the day on which the ſheriff is 
to ſhew cauſe to that court, why he did 


not execute the firſt vicontie! proceſs, there, 


as it appears by the entries in Raſtel, he 
ſhall have an attachment againſt the defen- 
dant, to bring him in to anſwer, and this 
writ gives them both a day in cour 

The reaſon is, that replevin is 1 


nature 


of a treſpaſs, and on every treſpaſs the at- 


tachment is the firſt proceſs; and t 
as well in the ſheriff's court below, 


attachment in the firſt proceſs, and 
defendant does not appear, and ua bona 
be returned, then on the ſtatute 25 E. 3. 
ch. 17. they may have a capias and proceſs 
of outlawry.— But at common law, there 
was only a diſtreſs infinite ; becauſe there 
was no fine to the king on the replevin ; 
unleſs where the elongate or claim of pro- 
perty was returned by the ſheriff; for theſe 
being contempts of the king's proceſs, 
there was a fine at common law, and there- 
fore a capias in the common proceſs came 
in by the ſtatute. 

But if the defendant comes in at the 
day the ſheriff has in court, he cannot de- 
mand the plaintiff, becauſe the plaintiff has 
given the defendant no day in court; and 
if the defendant hath no day, he cannot 

demand 
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demand the plaintiff under the peril of a 
nonſuit ; and therefore the method 1s for 
the defendant to have a ſpecial writ to warn 
the plaintiff to come 1nto court and proſe- 
cute his plaint, which 1s in nature of a 
venire; and if the plaintiff does not come 
into court at the return of fuch writ, then 
he ſhall be nonſuited, and the pledges 


amerced.—In the ſame manner where there F. N. B. 69. 


is a vitious pore, that gives the defendant M. 


no day in court; yet the record being re- 
moved, the court proceeds on the firſt writ; 
and on ſuch writ if the defendant appears, 
the plaintiff is not demandable, becauſe 
there is no day given to the defendant, but 
he has a ſpecial writ to warn the plaintiff to 


come in and proſecute, and if the plaintiff 


does not on ſuch writ appear, he is non- 
ſuited. 

IV. Of the proceſs where the goods are 
eloigned ; and herein of the writ of w:tber- 
nam. 


Withernam is derived from the Saxon 2 Inſt. 14, 1. 


words wedey (other) and naam (diſtreſs) ſig- 
nifying another diſtreſs, inſtead of the for- 


13 


mer, which was eloigned. Vetitum namium Spelm. de 


| ſignifies a forbidden diſtreſs ; and therefore verbis namt- 
though a diſtreſs were originally lawful, yet Lettie 


Namn. 


if it be detained againſt the replevin, it is 
vetitum namium and unlawful. 

The withernam is part of the lex talionis, 
which as it prevailed in the caſes of maihem, 


where the judgment of old was in this 


kingdom, —eye for eye, and tooth for 
tooth, —ſo was it in the caſe of taking and 

detaining againſt pledges, —beaſt for beaſt. 
Mitbernam was twofold. 


In 
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In the county below; and 
In the courts above. | 
Reg. 82. 1. In the county below, though the ſhe- 
riff's bailiff returned that the beaſts were 
eloigned, yet the withernom did not IMME- 
DIATELY go, becauſe the defendant was not 
to loſe his own beaſts on the return of a 
bailiff, againſt whom, if the return were 
| falſe, he could have no ſatisfaction.— There- 
| fore in ſuch caſe, there was an inqueſt of 
| office holden by the ſheriff, to ſee whether 
| the beaſts were found to be eloigned or 
| not; and if the beaſts were found eloigned, 
| then there iſſued a withernam, for the eloign- 
| ment found by the jury, ſecundum legem tali- 
| 


onis. 
2. In the courts above, the withernam is 
awarded on the elongata returned. For the 
king's miniſter having returned, that the 
beaſts were eloigned, ſo that he could not 
| do execution, there 1s a proper ground to 
award this proceſs — | 

{ Firſt, becauſe the ſheriff is liable for a 
falſe return, who is a perſon ſufficient to 
anſwer the party. Secondly, becauſe the 
ſheriff's return is ſuppoſed to be true till 

the contrary appears. And there is no 

miſchief to the defendant in this caſe, fince 

on producing the cattle which he has taken, 

he may have his beaſts again; and there- 

fore it was proper ſuch a writ ſhould go out 

ſecundum legem talionis, on the ſheriff's re- 

turn, without any inqueſt, rather than the 

plaintiff ſhould want his cattle, and his huſ- 

andry itand ſtil: i the mean time. 

F. N. B. 73. This writ lieth where a man takes the 
F. goods or cattle of another man, and the 
| party 
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party ſueth a replevin by writ, and an alias 
and pluries; and upon the pluries the ſhe- 
riff doth return, that the cattle or goods 
are eloigned, &c. then this writ of wither- 
nam ſhall iſſue out of the court where the 
pluries is returned ;—returnable in the 
king's bench or common pleas. And the 
form of the writ 1s ſuch: | 
« Rex vic, Linc. ſalutem. Quum pluries 
tibi præceperimus, quod juſte, &c. A. averia 
ſua que B. Sc. vel cauſam, &c. quare man- 
datum noftrum, pluries tibi inde direflum, ex- 
equi noluiſti vel non potuiſti; ac tu nobis 
 ſegnificaveris, quod poſtquam prediftus B. ave- 
ria prædicti A. cepit in comitatu tuo, ea fu- 
gavit de comitatu predifto in comitatum B. 
per quod ea eidem A. replegiare non potuiſti; 
nos malitiæ ipfius B. obviare volentes in hac 
parte, tibi precipimus quod averia prædicti 
B. in balliva tua inventa, ſine dilatione capias 
in withernam, & ea detineas, donec eidem A. 
averia ſua preditia ſecundum legem & con- 
ſuetudinem regui noſtri replegiare poſſis, juxta 
| tenorem mandatorum noſtrorum predittorum, 
| prius tibi, &c,” 
| « George the third, &c. To the ſheriff 
of &c. greeting: Whereas we have often 
| commanded you that juſtly, &c. to A. his 
beaſts, which B. &c. or the reaſon, &c, 
wherefore you would not or could not exe- 
. cute our command hereupon often directed 
; to you; and you have ſignified to us that 
: after the aforeſaid B. the beaſts of the 
aforeſaid A. had taken in your county, h 
drove them out of the aforeſaid county int 
: the county of B. by reaſpn whereof you 
could not replevy them to the ſaide A. | 
G We, | 


C 
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We, being deſirous to prevent the miſchie- 
vous deſign of the ſaid B. in this behalf, do 


command you, that without delay you take 


in withernam the beaſts of the aforeſaid B. 
found in your bailiwick, and detain them 
until you are able to replevy ts the ſaid 
A. his beaſts aforeſaid, according to. the 
law and cuſtom of our realm, and purſuant 
to the tenor of our commands aforeſaid, be- 
fore to you, &c.” 

11 H. 8. 16. But this writ does not lie upon ſuggeſtion 
only that.the beaſts are eloigned, by reaſon 
whereof the ſheriff cannot replevy them, 
Sc. for this being an award ſecundum legem 


talionis, cannot be on a ſurmiſe, but only 


be where the eloignment is found by inqueſt 
low, or returned above, by the proper officer. 
F. N. B. 73. And this writ ſhall not iſſue out of chan- 
E _ ery, unleſs elongate be returned into that 
22 H. 6. 22. court upon the alias, &c. for the elongata 
being the foundation of the withernam, 
wherever the elongata is returned, there the 
withernam muſt be awarded; and ſince the 
alias, as it is ſaid, is returnable into chan- 
cery, the withernam muſt thence iſſue. But 
though it goes out from thence, it 1s re- 
turnable into one of the benches, becauſe 
it gives the defendant day thereon to pro- 
ceed; for ſince the defendant's goods are 
taken ſecundum legem talionis, he muſt have 
a day given to diſpute the legality of ſuch 
taking. 
F N. B. 73. The defendant ſhall have a day in this 
F. writ by attachment, and not otherwiſe ; as 
26. if elongata be returned on the pluries reple- 
ac H. 6. 47. Vari facias, then the writ of <withernam has 


Dyer 189. thi chauſe,— Et fi-querens fecerit, &c, tunc 


Pone 


TAI Law of RePLEvins. 


pone defendentem, &c. ad reſpondendum tam 
domino regi de contemptu, quam prefato que- 
renti de captione et injuſtd detentione catallorum 
rediftorum.” | 

« And if the plaintiff ſhall make, Sc. 
then put the defendant, &c. to anſwer as well 
the lord the king for the contempt, as the 
aforeſaid plaintiff for the-taking and unjuſt 


detention of the aforeſaid cattle.” 


The attachment is put into this writ, be- 
cauſe it is not a vicontiel writ, as the replevin, 


but a judicial writ, founded on the ſuppoſition 


of an original unlawful taking; and like- 
wiſe of a contempt, by not permitting the 
ſheriff to gage deliverance. 


But it ſeems there had been no ſuch Dyer 189. 
clauſe in the withernam, if it had been on 44 Aff. 15. 


a plaint in the county ; for the ſheriff can- 
not upon his plaint puniſh the eloignment, 
as a contempt of the authority of the king, 
ſince it is only a contempt of the proceſs 
of his own court. For the ſame reaſon it 
ſeems, that if a plaint be removed by recor- 
dare, which gives the parties day in court 
the withernam ſhall go — ſpecial 
attachment, to anſwer the contempt of the 
ſheriff's court below. But if the replevin 
had been by writ, and ſuch writ had been 
removed by pone, and the ſheriff had re- 
turned an eloignment, there it ſeems the 
attachment for the contempt had been in 


the withernam, becauſe there the plaintiff 
had been attached for his contempt to the 


king. 


The writ of <oithernam ought to rehearſe F. N. B. 73. 
the cauſe which the ſheriff returneth, for G. 
which he cannot replevy ; as to ſay, 
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Ac poſtquam prædictus B. catalla vel averid 
{lla cepit, catalla vel averia illa (aut boven 
del equum illum) clongavit extra ballivam 
tuam, ita quod nullam deliberationem inde 
eidem A. facere potuiſti, ſicut nobis fignifi- 
caſti, Sc. Nos tibi pracipimus quod catalla 
del averta, Sc. prædicti B. fine dilatione cap” 
in withernam, et ea detineas donec eidem A. Sc.“ 

And after the aforeſaid B. had taken the 
cattle or beaſts, he eloigned the cattle or 
beaſts, (or ox, or horſe) aforeſaid, out of 
your bailiwick, ſo that you could not make 
any delivery of them to the ſaid A. as you have 
ſignified to us, Sc. We command you that 
without delay you take in tvithernam the 
cattle or beaits, c. of the aforeſaid B. and 
them detain until to the ſaid A. &c.” 

And there are very many cauſes that the 
ſheriff may return upon the pluries, where- 
fore he cannot replevy, whereof divers of 
them do appear in the regiſter, which may 
be ſcen there. | 

And if the ſheriff return upon the pluries 
—— that he hath ſent unto the bailiff 
of the liberty, who hath return of writs, 
and that the bailiff hath given anſwer 
thar he cannet execute the writ, becauſe he 
cannot have a view of the caitle or goods 
which were taken ; then the court in which 
ſuch return is made, ſhall award a writ of 
withernam directed unto the ſheriff; and 


the ſheriff ſhall thereupon make his precept 


unto the bailiff of the liberty; and if the 


bailiff of the liberty doth not make a return 


thereof unto the ſheriff, then the ſheriff 
thall return the whole matter in court, and 
thereupon the court ſhall award a writ of 

withernam, 
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withernam, and a non omitas with the ſame ; 
and the form of the writ ſhall be ſuch: 

Rex vic. B. ſalut'. Cum plur' S. | uſq; ibi, 
© vel non potuiſti',] ac R. de C. ballin” liber- 
tat de J. cui return brev' noſtr habere feciſti, 
tibi reſponderit, quod executionem brevis illius 
facere non potuit, &c. ficut tu nobis fignfi- 
caſtt ; per quod tibi preceperimus, quod averia 
predittt B. in ballivd tud fine dil one caperes 
in withernam, et ea detineres donec eidem A. 
everia ſua, &c. vel cauſam nobis fignificares, 
Sc. ac tu nobis returnaveris, quod idem R. 
balliv. libertat. præd. cui return. Sc. habere 
feciſti, nullum tibi inde dedit refponſ'. Tibi 
frecipimus, quod non omittas propter libertat' 
preartam, quin cam ingrediaris, et capias, 
Sc. in withernam, donec, Sc. juxta, Ec. 
Teſte, Sc.“ 

*« George the third, &c. To the ſheriff of 
Sc. greeting: Whereas many times, Cc. 
{© until or could not execute, &c.”] And 
R. of C. bailiff of the liberty of F. whom 

ou have made to have the return of our 
writ, hath anſwered you that he could not 
execute that writ, &c, as you have ſigni- 
fied to us; wherefore we commanded you, 
that you ſhould without delay take in wi- 
thernam the beaſts of the aforeſaid B. in 
your bailiwick, and them detain until to 
the ſame A. his beaſts, &c. or ſhould ſig- 
nify to us the reaſon, &c. why you could 
not; and you have returned to us, that 
the ſame R. bailiff of the liberty aforeſaid, 
whom you have made to have the return, &c, 
gave you no anſwer thereupon. We com- 
mand you, that you do not omit by reaſon 
of the aforeſaid liberty, but that you enter 
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it, Sc. and take, &c. in withernam until, 
Sc. purſuant, &c. Witneſs, Sc.“ 
F. N. B. 74. And if a man's cattle be diſtrained, and 
B. he ſue a replevin, by plaint made unto the 
3 . ſneriff, for which the ſheriff makes a precept 
2 wig w. to the bailiff to replevy them, and the 
bailiff return at the next county court, that 
he cannot replevy the cattle, becauſe they 
are eloigned, or that he cannot have view 
of the cattle ; then the ſheriff in the ſame 
county court ought to make enquiry, if it 
be true which is returned; and if it be fo 
found by the jury, then the ſheriff, ex officio, 
| ſhall make a precept unto his bailiffs in 
the nature of a withernam, to take as many 
cattle of the other party. 
Dalt. Sher. [This precept muſt be in writing, and 
437- not by word only; becauſe it is in nature 
of a ſecond execution of the award of the 
county court, and therefore not like the 
plaint in replevin, which, for the ſudden- 
neſs of the thing, may be verbal only. 
Reg. 82. But in the regiſter it is ſaid that the ſheriff 
is not bound to make ſuch precept without 
a writ. | 
And if the ſheriff make ſuch precept, 
to take the other's cattle in withernam, and 
the bailiff will not execute the writ, then 
the party may have a ſpecial writ out of 
the chancery, directed unto the ſheriff, 
commanding him to do withernam, and to 
do execution of the firſt judgment; and 
the writ ſhall be ſuch: 
« Rex vic. Sc. Monſtr nobis A. quod cum 
B. et C. averia preditti A. cepiſſent et injuſte 
aetinutſſent, idemg; A coram te proſecutus ſu- 
el, 
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i et, pro averiis prædictis fibi, ſecundum legem 
et conſuetud. regni noſtri, replegiandis; ac licet 
per J. ballivum tuum, quem ad averia preditta 
prædicto A. repleg' miſiſti, teſtatum fuerit, et 
per inquiſitionem (prout moris eft)) in pleno 
com tuo factum compertum, quod idem bal- 
liv” viſum de eiſdem averiis habere nen potuit, 
ad eadem præ fat A. replegiand; per gued in 
pleno com tuo confideratum fuit, quod averia 
predif?” B. et C. in balliva tud caperentur in 
withernam, et detinerentur quouſq; eidem A. 
averia ſua prædicta ſecundum legem et conſu- 
etud regni neſtri repleg poſſint ; idem tamen 
A. executionem conſiderationis pradifte non- 
dum aſſecutus eſt, ad damnum ipſius A. nen 
modicum et gravamen ; et quia prefato A. ſub 
venire volumus in bac parte, tibi precipimus 
quod fi ita fit, averia prædictorum B. et C. 
cap' in withernam, et ea detineas, quouſq; eidem 
A. averia ſua prædicta repleg” poſſis, ſecundum 
legem et conſuetud regni noſtri, et juxta confide- 
ration prediftam, c. — 


George the third, &c. To the ſheriff of 


Sc. A. hath ſhewn to us, that whereas B. 


and C. took and unjuſtly detained the beaſts 
of the aforeſaid A. and the ſame A. before 
you proſecuted for the beaſts aforeſaid to 

replevied to him, according to the law 
and cuſtom of our realm ; and although it 
was atteſted by 7. your bailiff, whom you 
ſent to replevy the beaſts aforeſaid for the 
aforeſaid A. and the fact found by inqui- 
ſition (as uſual) in your full county, that 


the ſame bailiff could not have a view of 


the ſame beaſts in order to replevy the ſame 
to the aforeſaid A. whereupon in your full 
county it was conſidered, that the beaſts of 
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F. N. B. 74. E. 
9 E. 4. 48. 
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the aforeſaid B. and C. in your bailiwick 
ſhould be taken in withernam and detained 
until to the ſame A. his beaſts aforeſaid, ac- 
cording to the law and cuſtom of our realm, 
ſhould be replevied ; yet the ſame A. hither- 
to hath not obtained execution of the con- 
ſideration aforeſaid, to the no ſmall damage 
and grievance of the ſaid A. and becauſe 
we are willing to aſſiſt the aforeſaid A. in 
this behalf, we command you, that if it be 
ſo, you take in withernam the beaits of the 
aforeſaid B. and C. and them detain until 
you are able to replevy to the ſame A. his 
beaſts aforeſaid, according to the law and 
cuſtom of our realm, and purſuant to the 
conſideration aſoreſaid, &c.” 

[This is a writ de executione judicii, and 
therefore recites the award of the county- 
court as a judgment: fed gazre; for, in a 
caſe reported by Salkeld, the court denied 
that a <withernam is an execution, for that 
cannot be before judgment ; and they held 
it to be only a meſne proceſs. But 1n this 
writ, there 1s no attachment for contempt 
againſt the defendant ; becauſe the proceed-- 
ing was not by the king. And this writ 
ſeems to be deſigned to prevent the ſheriff's 
ſleeping upon the judgment of withernam 
in his own court ; for though it be not re- 
turnable into any of the king's courts, yet 
the king's writs are always to be obeyed, 
and an attachment lies upon the ſheriff's 
diſobedience. ] 

And by this writ it appears, that the 
ſheriff may award withernam, on replevin 
ſued by plaint, if it be found by inqueſt 
in the county, that the cattle are eloigned, 
| according 
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according to the bailiff's return, &c. But 
upon the writhernam awarded in the county, 
if the bailiff do return that the other party 
hath not any thing, &c. he ſhall have an 
alias and a pluries, and ſo infinite; and he 
hath no other remedy there, becauſe no 
capias lies but in the king's courts. 


But upon a withernam returned in the F.N.B. 74.C. 
king's bench or common pleas, if the ſhe- 20 E. 4. 11. 
riff do return that the party hath not any 28 K. 3. 57- 


thing, &c. there a capias ſhall be awarded 
againſt him, and exigent and proceſs of out- 
lawry. 


In replevin ſued by writ, if at the pluries ꝑ N. B. v3. b. 
returnable the ſheriff doth return, quod ave- 2 H 4 9. 
ria elongata ſunt, &c. and the defendant B. Abr. tit. 


appears, the plaintiff ſhall not have a wi- 


thernam ; becauſe the defendant appears at 
the day when the ſheriff returns the pluries; 
which is a voluntary appearance, fince 
there is no day given him; therefore he 
has time to purge his contempt, by gagin 
deliverance of the cattle. But if he dot 
not gage deliverance of the cattle, it ſeems 
they may either award a withernam, or com- 
mit him for his contempt. | 

And if the defendant's cattle be taken 
in withernam, they ſhall not be delivered to 
the plaintiff, but the ſheriff ſhall keep 
them qguon/que, Ec. and the ſame appears 
by the words of the writ. But it is ſaid 
that it is the uſage in the king's bench, 
that they ſhall be delivered unto the plain- 
tiff; by which it ſeems that the form of the 
writ of withernam, there is different from 
that in the regiſter, | 

This 


ithernam, 
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2 ll. 4. 9. This is a point that has been ſeveral 
times controverted, and ſome of the clerks 
made the diſtinction between the practice 
of the king's bench and common pleas ; 
but the true diſtinction 1s between the 
Reg. Otig et ORIGINAL and JUDICIAL writ of withernam ; 
Jud. by the former the ſheriff is to take et ea de- 
_ Abr. tit. inere donec eidem, Sc. which obliges the 
ithernam, ; ' . : 
pl. 3. ſheriff to detain the beaſts in his own cuſto- 
dy ; but in the judicial withernam the words 
are, capias in withernam, et ſalvo et ſecure 
cuſtodiri facias, donec, &c. which is to be 
interpreted, that he muſt deliver them to 
the plaintiff upon good ſecurity, for that 
is making them to be ſafely kept. 
| The reaſon of the difference is this, that 
on the vicontiel writ below, where it was 
found that the beaſts were eloigned, the 
award of taking the defendant's beaſts 
could be only quouſque he gaged deliver- 
ance; for even an execution 1n the ſheriff's 
court was no more than levying a pain, 
to make the party perform the ſentence of 
that court; for they could not execute the 
| ſentence of that court, by changing the 
property, or delivering it over to the Vine, 
but by levying pains to make them per- 
form it. And when the return of elongata is 
made into chancery, the withernam goes 
out as a vicontiel proceſs, and is conceived 
in the ſame manner as it is below; and 
therefore in the writ de executione faci- 
enda in withernam, there 1s no return into 
Raft. 702, 4. NN 
Co. Eat, 612, the king's courts. But where the elengata 
b. 15 returned into the king's bench or com- 
Co. 75, mon pleas, there the withernam goes out as 
Dyer 189. , judicial proceſs, and there the courts, who 


Can 
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can alter the property, have made it /e- 
cundum legem talionts, viz. that the defen- 
dant's goods ſhall be delivered to the plain- 
tiff to make uſe of them, until his own are 
reſtored. And it was ſaid to be the prac- 
tice of the king's bench, becauſe that was 
the court where the lex talionis, in caſe of 
murder and maibem, firſt ſettled the prac- 
tice.— ä 
Where the ſheriff in his county levies Fuz Abr. ut. 
goods of the plaintiff in withernam, after a Gege- Deli 
return hath been awarded on a nonſuit, if ce, pl. 8. 
he doth not deliver them to the defendant, 
he ſhall have an action againſt the ſheriff. 
On a recordare the plaintiff declares, and 25 E. z. 47. 
the defendant avows; the plaintiff prays Fi'2-Abr. tit. 
the defendant may gage deliverance, and ws, ag 
the defendant pleads that part of the beaſts 
were delivered, and the other dead through 
the plaintiff's default; to this the plaintiff 
replies, that he commenced a replevin by 
plaint, that the ſheriff made FX ane bg 
and took ſecurity to have return, or the 
value ; that he was nonſuit 1n replevin, and 
on this the plaintiff took from him 2035. on 
a withernam, and of this he would have 
the defendant gage deliverance ; and it was 
inſiſted that it ought to be delivered by the 
defendant, becauſe he had avowed the 
taking, and that the defendant might have 
an action againſt the ſheriff : but in order to 
have deliverance, the plaintiff was forced 
to take iſſue, that the Reriff delivered the 
20 f. to the defendant. 
The writ of withernam is ad reſpondendum RAG. Foe. 
tam domino regi de contemptu, quam parti de you. b. 
damno et injurid; for to eloign the goods 35 H. 6. 47. 


Was 
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was to ſtop the replevin, and hinder the 
plaintiff from purſuing his juſt right, for 
Stat. Marlb, which he was fineable to the ing. 
c. 3. 2 Iaſt. 105. Dalt. Sher. 435. 


If on the withernam the ſheriff returns 
that the defendant hath no goods, a capias 
iſſues and proceſs of outlawry; and this 
was at common law, both in the writ of 
withernam and the writ de proprietate pro- 
Sanda: becauſe, on both theſe writs, a con- 
tempt is ſuppoſed and appears againſt the 
defendant by the return of the ſheriff; and 
therefore the party 1s fineable for his con- 
tempt: and wherever there was a fine for 
the king, a capias lay at common law, as it 
did for a treſpaſs di et armis, where there 
was a fine. for the king. The 25 E. 3. c. 
17. gives the capias in replevin as meſne 
proceſs; but this capias does not lie in 
the ſheriff's court, for it is given as in ac- 
count, which was always in the king's 
courts, on the ſheriff's return of nulla bena 
upon the attachment. 

Where the retorn' habend' is awarded for 
the defendant, withernam, capias, and pro- 
ceſs of outlawry lies againſt the plaintiff, 
becaufe there likewiſe is a contempt againſt 
the king. | 

2 Inſt. 106, And here we muſt take notice, that the 
ſtatute of Marlb. c. 4. which ſays, that 
nullus de cætero faciat ducere diſtrictiones quas 
- fecerit extra com” in qua capte fuerint, et ff, 
Sc. puniatur per redemption” veluti de re facta 
contra pacem, and gives a fine to the king 
upon an eloignment returned by the ſheriff 
In 
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in the king's court, is but in affirmance of 
the common law. 

If the ſheriff return that the diſtreſs is 
eloigned, ſo that he cannot deliver them 
upon the replevin, or upon the retorno ha- 
bendo, the witheruam goes; for where it 
appears there cannot be a delivery made of 
the ſame, the law commands an equivalent 
ſecundum legem talionis. 

In a replevin at the pluries returnable, F.N.B.74.E. 
if the ſheriff doth return quod averia elon- 
gata ſunt, &c. and the I doth ap- 
pear, and plead that he did not diſtrain 
them, the plaintiff ſhall not have wit hernam. 
And ſo if the defendant at the pluries re— 
turned, appear and plead that the cattle 
were dead in the default of the plaintiff, 
the plaintiff ſhall not have withernam; for 
if he did not take them, or if the cattle 
be dead by the default of the plaintiff, then, 
ſecundum legem talionis, he ought not to have 
the defendant's cattle; and therefore, while 
this is in iſſue, no witbernam ought to be 
awarded. 

And if in replevin withernam is awarded, F. NB. 74. E. 
and afterwards the defendant avows the 30 E. 3. 9. 
taking as his proper goods, or for a heriot; Ld. Raym. 
or denies the taking; the plaintiff ſhall 614. 
gage deliverance of the withernam ; for the 
withernam ought not to have been awarded. 

But the defendant ſhall not gage deliverance Carch. 287. 
of the goods taken, ſince he claims them 

as his own, And though the defendant 

might have come in pais and claimed pro- 

perty, yet, whenever he claims, it is ſuffi- 

cient to ſtop the deliverance. 


4 It 
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Tt withernam be taken, and afterwards the 
defendant comes into court and makes conu- 
ſance as bailiff to J. S. and prays aid of him, 
who joins 1n aid, the defendant ſhall have de- 
liverance of the beaſts in withernam ; for it 
belongs to the lord to make deliverance of 
the firſt beaſts, and not the bailiff; becauſe 
the bailiff took them only as a ſervant, 
and therefore his cattle ought not to be 
taken as a compenſation for the maſter's not 
reſtoring the diſtreſs. | 

[The defendant in replevin avowed for 
damage feaſant, and had judgment for a 
return and damages; the court awarded a 
retorno habendo, the ſheriff returned elongata, 
and in conſequence a withernam iſſued ; up- 
on this, the plaintiff came into court, and 
tendered the damages aſſeſſed by the jury, 
and prayed a ſtay of the withernam, which 
was granted by the court, on the plaintiff's 
paying a ſmall fine for his contempt. 

And in another caſe, where the plain- 
tiff's cattle had been taken on a withernam, 
which iſſued under ſimilar circumſtances, 
the plaintiff ſatisfied the defendant his da- 
mages, and then prayed a writ of reſtitution 
of his cattle; upon which the court ad- 


judged, that though the cattle were not 


repleviſable, yet that, upon ſatisfaction, 
they ſhould be reſtored to the plaintiff by a 


writ of reſtitution ; and this they declared 


to be the uſual courſe. ] 

And the defendant in ſome caſes ſhall 
have a withernam againſt the plaintiff; as if 
the defendant has a return awarded for him, 
and he ſueth a writ de retorno habendo, _ 

che 
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the ſheriff return upon the pluries, quod 
averia elongata ſunt, Sc. he ſhall have a 
ſcire factas againſt the pledges, accord- 
ing to the ſtatute of Weſtm. 2. c. 2. and 
if they have nothing, then he ſhall have 
withernam againſt the plaintiff, of the plain- 
riff's cattle. But in one caſe, it was held, 5 H. 5. 7. 
that the avowant may have a withernam pre- 
ſently, for it was at the common law. 
Hence it has been doubted, whether on 5 H. 5. 3. 
the ſtatute of Weſtm. 2. c. 2. that gives Fitz. Abr. tit. 
pledges de retorno habendo, it be neceſſary Proceſs, 115. 
to ſue out a ſcire facias, and to have a nibil 
returned, before you can have a capias in wi- 
thernam ; inaſmuch as you muſt ſhew it 
impoſſible to have the cattle returned, before 
you can, by the lex talionis, come at the 
goods of the plaintiff, But it ſeems the | 
better opinion, that the ſtatute only gives ; 
him another ſecurity and remedy by /cire 
facias againſt the pledges, and does not 
take away nor alter the remedy given by 
the common law. 
In replevin, Witbernam is awarded againſt 11 H. 4. 10. | 
the 8 and afterwards the defen- F. N. B. 74. A. 


, . Bro. Abr. tit. 
dant claims property, and the parties are Witheraam, 


pl. 5 


at iſſue; the plaintiff gages deliverance of 
˖ the Withernam, and a writ iſſues for him to 
make deliverance accordingly ; the ſheriff 
i returns elongata, on which Withernam is 
1 awarded againſt the plaintiff, and upon nil 
returned, a captas iſſues ; then the iflue is 


1] found for the plaintiff, upon which he has 
1 judgment. Now upon the return of the plu- 
N ries againſt the plaintiff, the defendant prays 
4 ag exigent againſt him, & habuit; and by 


e Thirwit 


35 H. 6. 47. 


Dy er 41, 


Dyer ib. 
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Thirwt the defendant ſhall recover damages 


for the detaining of the withernam in this 


action. The reaſon is, that as ſoon as the 


defendant claimed property, the withernam 
beaſts were detained unjuſtly by the plaintiff, 


and the ſubſequent verdict, though found 


for the plaintiff, did not make the detainer, 
which was in itſelf unlawful, lawful ex poft 


facto; for the plaintiff could not detain 


beaſts in withernam, when the defendant 
claimed the thing replevied as his own pro- 
perty, and not as a diſtreſs. The wither- 
nam proceeds on the ſuppoſition that the 


original taking was a diſtreſs, and if the 


firſt beaſts had been the defendant” s, they 
ought not to have been removed out of his 
poſſeſſion, much leſs ought other beaſts 
to have been taken in withernam. 

Per Danby and Moyle, the defendant ſhall 
recover damages In withernam, on an elon- 
gata returned on a writ de retorno habends ; 
becauſe, if the 7etorno habendo be entirely 
to right the defendant, damages muſt be 
recoverable in caſe the beaſts eloigned. 
Others were of a different opinion; and 
held that it is only a judicial writ to cauſe 
the beaſts to be returned. But the better 
opinion is, that he ſhall have paMaces ; 
becauſe by the eloignment he 1s deprived 
of the benefit and uſe of the beaſts, which 
he ought to have been immediately put in 
poſſeſſion of, in purſuance of the Judg- 


ment. 


If the plaintiff be nonſuit, he may have 
a ſecond deliverance preſently, and this 
ſhall be a ſuperſedeas to the retorno habendo. 
And if the retorno habendo be ſued after the 


ſecond 
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ſecond Deliverance granted, the ſheriff 
ought to execute the ſecond deliverance. 
And this prevents the miſchief of the 
withernam againſt the plaintiff. 

A. brings replevin againſt B. and has de- p. N. B. 4. 
liverance, and after is nonſuit, and a re- A. Note. 
turn is awarded to B. And upon this, an - * 3.90. 
elongala being returned, B. has the beaſts 1 3 . 
of A. in withernam.—In this caſe, 1f the zo lg 
plaint was firſt in the county court, and re- 13 Ed. 3. Re- 
moved into C. B. the ſecond deliverance plevin 37. 
mult not be ſued of the beaſts delivered in Dyer 59. Poſt 
<withernam, but of the beaſts firſt taken; and 
the deſendant ſhall be put to gage deliver- 
ance of the <withernam, (quod nota) ; and yet 
the plaintiff himſelf 1s poſſeſſed of the beaſts 
tor the taking of which he complains; and if 
he makes his plaint or count, of the beaſts 
delivered i che nam, it is not good. The 
reaſon is before given, for the ſecond de- 
liverance is a judicial writ appointed by © 
ſtatute, and therefore muſt in all points Weſtm. 1, e. 
purſue the record out of which it iſſues, 7+ 
And the plaintiff cannot declare on the 
coithernam, for this is the award of the 
court upon his eloigning the cattle; and if 
he is injured by the return of the ſheriff, 
he has his action againſt him. 

If the <vithernam be awarded againſt the Offic. Brev. 
defendant, on behalf of the plaintiff, on tit. Wither- 
meſng proceſs, the ſheriff may take the beaſts nam. 
of the defendant to any value, as a pain to 
make him appear. And when the defend- 
ant comes in, he will be fined in court, 
and commutted till he has paid that fine, 
and gaged deliverance of the beaſts; and 
then he can have his own goods reſtored 

| H that 


L. Ravm, 
O13. Salk. 
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g HH. 6. 42. 
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that were taken in withernam, and inter- 
plead with the plaintiff. And here he can- 
not plead that either he did not eloign, or 
that the beaſts were dead in pound; for 


that is contrary to the elongata returned by 


the ſheriff, and not to be denied; but if it 
be falſe, he has remedy againſt the ſheriff 
for his falſe return, 

[Bur the defendant, as appears before, 
may plead non cept, after the return of elcy- 
gata; and the reaſon is, becauſe the ſheriff 
muſt either return deeliberari feci, elongata, 
or that no perſon came to ſhew him the 
cattle; but he cannot return that they were 
not taken, for that gocs to the point of 
the writ, which the defendant is to falſify, 


and not the ſheriff, The ſheriff mult ne- 


ceſſarily return elongala where he cannot 
make deliverance; and therefore it ſhould 
leem, that no action lies againit the ſherift 


| tor ſuch return, as being "falſe. And for 


the ſame reaſon, becaule the return of elon- 
gata was unavoidable, it ſhall not conclude 
the deiendant from pleading on cepit.] 

It on the withernam awarded againſt the 
defendant, nulla bona be returned, a capins 
iſſues againſt the defendant, and on that 
cepias if the detendant be taken, he ſhall 
be in cuſtody until he has paid the fine, 
and likewiſe gaged deliverance; and if he 
be not taken, they FO to proceſs of 
outlawry. 


V. Of the writ de proprietate probands. 
If the replevin be either by plaint or by 
writ, and the defendant claims property, 
the ſheriff's power to replevy the beaſts is 
ar 
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at a ſtop; becauſe, the defendant claiming Co. Lit. 145 
the beaſts as his own, the ſheriff cannot re- 
deliver that property to the plaintiff which 
is claimed by the defendant; and therefore, 
if the replevin be by plaint, the juriſdiction 
is at an end by ſuch claim, till the plaintiff 
purchaſes the writ de proprietate probandd; 
becauſe no controverſy of property can be 
determined in the county court without the 
king's writ. 
On the purchaſing of this writ an inqueſt Dalt. Sher. 
of office is holden; and if on ſuch inqueſt 433. 
the property be found for the plaintiff, the 
ſheriff is to make deliverance; but the de- 
fendant may remove it by recordari, and 
put in his plea of property above, and it 
ſhall be determined by a verdict. But if 
the inqueſt of office find for the defendant, 
there is an end of the replevin by plaint, 
becauſe the property is found for the de- 
fendant, and ſo no redeliverance can be 
made by the ſheriff. But the plaintiff may 
bring a new replevin by writ, for what is 
done on the plaint is no bar, nor has it 
any concern with the proceeding upon the 
writ. 
If the replevin were by original writ, 
and the defendant claims property, the 
ſheriff cannot male deliverance any more 
than he could upon the plaint, and there- 
fore the ſheriff in ſuch caſe returns ſuch 
claim of property on the cauſam nobis ſigni- 
Aces (on the alias or pluries replevin,) as a 
cauſe why he cannot execute the writ; and 
on this return of the ſheriff, the writ de 
Proprietate probanda iſſues, that the plaintiff 
may not want his beaſts in the mean Ow 
| H 2 and, 
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and, if the property be found for the plain- 
tiff, orders a redeliverance to the plaintiff, 
and gives the defendant a day in court. 
And the plaintiff may not only declare on 
the unjuſt caption, but on the ſubſequent 
injuſtice of the defendant, in claiming the 
goods as his own; and here the defendant 
may likewiſe ſet up his claim of property, 
and try it by verdict, where the matter wilt 
be determined under peril of an attaint.— 
But if this claim be found againſt the de- 
| fendant on the inqueſt of office below, he 
| 1s ſubject to a fine for his falſe claim of 
| property, whereby he has ſtopped the courſe 
of replevin by hindrance of the deliverance of 
| the goods, which is a contempt of the court, 
E | and ſubjects him to a fine; as likewiſe to 
| damages to the party, who wants his goods 
in the mean time. The defendant muſt ap- 
pear in proper perſon to anſwer his fine to 
the king, but after payment of the fine he may 
appear by attorney ; but until payment of 
| the fine, he muſt plead 1n perſon. 
| Brev. Jud. But if the verdict be found for the de- 
135, K. fendant in the writ de proprietate probandd, 
pas "oy there 1s an end of the replevin, as well by 
5 pe writ as by plaint ; for the ſheriff is not by 
| the writ de proprietate probandd to deliver 
B the goods to the plaintiff, unleſs the jury 
| find them to be the plaintiff's. And if the 
| defendant has the goods and poſſeſſes them 
as his own, they cannot proceed in an 
| action, which ſuppoſes the goods to be 
| re-delivered to the plaintiff. But if the 
plaintiff has any right to them, ſince the 
poſſeſſion by the inqueſt is eſtabliſhed on 
the ſide of the defendant, the plaintiff can- 
= not 
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not get back his poſſeſſion of the goods, 
until he has eſtabliſhed his right in an action 
of law for the ſame; and therefore he may 
bring his action of detinue, trover, or tre{- 
paſs, for recovering the goods, but cannot 
continue his action, whereby the poſſeihon 
ſhould be delivered to him. 


becauſe being only ſervant to another, in 
whoſe right he has taken the goods, he 
cannot ſay they are his own, and therefore 
cannot hinder the ſheriff from delivering 


a man by claiming property may prevent 
his own goods being delivered, yet, he can- 
not hinder other people's goods, becauſe 
the ſheriff cannot hear any ſtranger inter- 
poſe againſt his obeying the king's writ. 
But the owner himſelf ſhews a juſt cauſe 
why the goods ſhould not be delivered until 
further enquiry. Yet the bailiff aBove 
may plead property in a ſtranger; for this 
is a ſufficient reaſon to excuſe him from 
damages, ſince he has not taken the plain- 
tiff's goods from him. 


VI. Of the proceſs for removing the 
cauſe out of the inferior court. 

Since the replevin is vicontiel, and de- 
terminable in the inferior court, where the 
ſuitors are judges both of the law and the 
fact; — and ſince the ſuitors are not awed 


of law determined without danger of falſe 
judgment, from their ignorance or par- 
Hy tiality; — 


ICI 


A bailiff cannot claim property BELOW Co. Lit. 145. 
when the ſheriff comes to make replevin; 11 H. 4. 4. 


the goods according to the command of the Bre. Jad 137. 
writ, as the proprietor might. — For though Thel. Brev. 


170. 


1 Lev. 90, 


by the peril of an attaint, nor the matter 
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tiality ;—the law hath appointed two writs 
to remove ſuch-cauſes out of inferior courts 
into the ſuperior, and thoſe are the poxe and 
recordari. 

The pore is when the proceeding is by 
wRIT of replevin; for when a writ of re- 


plevin iſſues, and it is returned out of the 


county court, THAT gives the judges above 
authority to proceed thereon, whether the 
proceeding below be recorded or not : for 
the judges want no record from below when 
they have the king's writ with them. 

But the recordari is to record the pro- 
ceedings, and, when recorded, to return 
them into the king's bench or common 
pleas. So that it gives authority to record 


thoſe proceedings that were not of record 


before; therefore, if the replevin were by 
plaint, it muſt be removed by recordare, 
becauſe the courts muſt have their au- 
thority by proceedings returned of re- 
cord. 

We ſhall conſider each of them ſepa- 
rately. 

I. Of the po. 

If the replevin be removed out of the 
county court into the common pleas, the 
writ of pone ſhall be as follows: 

% Rex vic“ Linc' ſalutem. Pone, ad petitioner 
etentis, coram juſticiariis noſtris apud Weſtm. 
tali die) loquelam que eft in com' tuo per 
treve noftrum, inter A. & B. de averiis ipfius 
A. captis & injuſte detentis, ut dicitur, & 


 ſeermoneas per bonds ſummonitores pred. B. 


uod tunc fit ibi, præfato A. inde reſponſurus, 
& pabeas ibi ſummonitores & hoc breve.” — 
George the thicd, &c. To the ſheriff of, 

| +>, 0s 
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&c. greeting : At the petition of the plain- 
tiff, put betore our juſtices at Weſtmin— 
ſter (ſuch a day) the plaint which is in 
your county by our writ between A. and 
B. of the beaſts of ſaid A. taken and un- 
juſtly detained, as is ſaid, and ſummon by 
good ſummoners the aforeſaid B. that he 
be then there to anſirer the aforeſaid 4. 


hereof, and have there the ſummoners and 
this writ.” 


And if it be removed into the king's 


bench, then the writ is ſuch : 

3 Rex, Sc. Peue, ad petitionem petentis, 
coram nobis ubicungue tunc fuerimus in An- 
glid, lequelam, Sc. — George the third, Sc. 
At the petition of the plaintiff, put before us 
wheretoever we ſhall then be in England, 
the plaint, &c.” 

The reaſon why the defendant is ſummon- 
ed in this writ is, that he being already ar- 
zached in the court below, and having ap- 
peared, 1t 1s preſumed he would have come 
in upon the ſummons; and when he hath 
appeared below to avow his diſtreſs, it.is 
not to be ſuppoſed that the caption is an 
unlawful caption, on which he ſhould be 
attached; and therefore, when the plea is 
removed, the entry is, gd defenders ſum- 
monitus fuit ad reſpcndendum. 
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The plaintiff may remove the plca out F. N. B (g. 


of the county court, either by pone or re- 
cordari, without cauſe ſhewn, tor it is his 
own delay; but the defendant cannot re- 
move it without cauſe ſhewn; for, ſince it 
is in delay of the plaintiff, a juſt cauſe 
ought to appear upon record for ſuch re- 
moval. 


H 4 There 


M. 70. B. 


* 
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There are ſeveral cauſes of removal at 
common law ; as if either party were related 
to the lord or ſheriff, &c. But the ſtat. of 
I/eft. 2. c. 2. hath added one cauſe, and 
that is, if the defendant diſtrain for cuſ- 
toms and ſervices, and the plaintiff pre- 
tend to be out of his fee; for by this 
means the plaintiff recovered his beaſts, and 
drove the lord to his writ of cuſtoms and 
ſervices, whereby the lords were often diſ- 
poſſeſſed of their diſtreſſes; and therefore 
this ſtatute provided that ſuch defendant 


ſhould, upon ſuch pretence of the plaintiff, 


remove the plea into the ſuperior courts, 
and try the tenure in this action. 

And the cauſe of removal is inſerted in 
the writ, after the zeft? thereof, in this 
manner : 

« Quia C. clericus D. vicecomitis præditti 
qui frequenter in abſentid vicecomitis illius 
tenet placita ejuſdem comitatus, eſt conſanguineus 
prædicto A. propter quod idem vicecomes favet 


Ni A. in logueld prada ut dicitur, fiat exe- 


cutio iſtius 997g ft cata fit vera et pred” 
B. petit, et aliter non. — “ Becauſe C. clerk 
of D. the ſheriff aforeſaid, who frequently 
in the abſence of that ſheriff holds pleas of 
the ſame county, is akin to the aforeſaid 
A. wherefore the ſame ſheriff favours the 
aforeſaid A. in the plaint afofeſaid, as is 
ſaid, let this writ be exccuted if che cauſe 
be true, and the aforeſaid B. requires it, 
and otherwiſe not.” 

Or thus: © Q præd B. cepit averia pred. 
in fecdo ſuo pro conſuetudinibus et ſervitiis ſibi 
debitis, ut dicitur, fiat executio, Sc. (ut ſu- 

- Becaule the aforefaid B. took the 

bealts 
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beaſts aforeſaid in his fee for cuſtoms and 
ſervices due to him, as is ſaid, let exe- 
cution, &c. as above.“ 
Or thus : © Quiapred” B. clamat pred” A. 
efſe nativum ſuum, et ed occaſione aſſerit averia | 
pred” efſe ſua propria, propter quod loquela illa | 
in comitatu deduct non debet, ut dicitur, fiat exe- | 
cutio, &c. (ut ſupra.” )—© Becauſe the afore- 
ſaid B. claims the aforeſaid A. to be his 
villain, and upon that account aſſerts the | 
beaſts aforeſaid to be his own, wherefore 
that plaint ought not to be carried on in | 
the county, as 1s ſaid, let execution, &c, | 
as above.” | 
And the ſheriff cannot return that the 7 H. 6. 32. 
cauſe is not true. But notwithſtanding 10 Ed. 2. A- | 
the ſaid cauſes, the defendant may avow . £05 | 
for damage feaſant ; for the cauſe of re- 20 Ed. 3. A- 
moval is no material part of the writ, nor vowry 130. 
is it traverſable, and therefore the defend- 
ant may juſtify the taking and detention 
of the diſtreſs in any other manner. 1 
But if either plaintiff or defendant re- F. N. B 50. A. 
move the ſuit out of the Lord's cougr, 0 
they ought to ſhew cauſc, becauſe they 
' ſhould not oult the lord's court of the pro- | 
fits of ſuch juriſdiction, without apparent — nl 


TY 
reaſon, | ws 
And it ſeems that ſuch cauſes uſed anci- ll 
ently to be examined, before ſuch writs 1 
were granted. So in chancery they uſed to 1 
examine the cauſe of action before the grant- 
ing of original writs; but this in both caſes | | 
is now neglected, and ſuch writs iſſue of 
courſe. 


And the cauſe of removal out of the F. N. B. 70. A. 
lord's court ſhall be ſhewn in this manner: Reg 84x. b. 


« Puig 
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« Dna predifus abbas eft dominus curie 
de C. in qud lequela illa pendet per retornum 
brevis naſtri, propter quod idem A. in loqueli 


pred” in eadem curid juftitiam conſequi non po- 


teſt, ut dicitur, fiat executio, &c.” —© Pecauſe 
the aforeſaid abbot is lord of the court of 
C. in which that plaint hangs by the return 
of our writ, whereſore the fame A. cannot 
obtain juſtice in the plaint aforefaid in 
the ſame court, as is ſaid, let execution, 
Oc.“ 

Or thus : © Quiz J. Ballivus K. ærchiepiſcopi 
Caniua;” curie ſug de N. coram quo loquela 
iila pendet, per retornum brevis noſtri in eddem 
curia implacitatur per pred. B. de quodam 
debilo 20 marcarum, coram pref. juſticiariis 
noſtris per breve naſtrum, propter quod idem 
ballivus in odium ipſius B. favet ipſi A. in 
loquela ſud pred', ut dicitur, fiat executio, 
Sc. Becauſe J. bailiff of K. archbiſhop of 
Canterbury, of his court of N. before whom 


that plaint hangs, by the return of our writ 


in the ſame, is impleaded by the aforeſaid 
B. of a certain debt of 20 marks, before 
our juſtices aforeſaid by our writ, by rea- 
ſon whereof the ſame bailiff out of hatred 
to the ſaid B. favours the ſaid 4. in his 
aforeſaid plaint, as is ſaid, let execution, 
one.” 

The former concluſion is proper when 
the plea is removed at the ſuit of the plain- 
tiff; but the latter when it is removed at 
the {uit of the defendant. 

If the plaint be removed by the defend- 
ant by pore, the plaintiff ſhall be demand- 
ed at the day in bank, under the peril of 
a nonſuit, and if he make default, a return 
ſhall 


- 
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ſhall be awarded and no proceſs; but if the 
plaintiff appear, and the defendant make 
default, a diſtringas ſhall iſſue, and on nulla 
bong returned, then a capias and proceſs of 
outlawry. So if the plaint be removed by 
pone or recordari by the plaintiff, there if 
he make default he ſhall be nonſuit; and if 
the defendant make default, then ſhall iſſue 
a pone per vadios, and ſo proceſs of out- 
lawry. 

By this it appears that whenever the de- 
fendant hath day in court by the writ, there 
the plaintiff is demandable under peril of 
2 nonſuit; and the reaſon 1s, that when 
the plaintiff brings in the defendant, he 
ought to attend himſelf; and when the de- 
fendant is brought into the court below, 
and removes the plea into the court above, 
he thereby gives himſelf and the plaintiff 
a day in the court above, and the plaintiff, 
having put in pledges of proſecution, ought 
to follow the writ ; ſo that wherever day is 
given, there the defendant may demand the 
plaintiff, under peril of a nonſuit. But 
where day 1s given to the defendant by the 
writ, there no judgment can be given 
againſt him till he appears, for that would 
be to give judgment parte inauditd; and 
therefore though he himſelf removes the 
plaint by recordari, whereby he gives him- 
ſelf a day in the ſuperior court, yet if he 
do not appear at the day, they muſt carry 
on the proceſs to make him appear, though 
he has appeared in the court below, ſince 
ſuch appearance does not give authority to 
the court above to proceed, unleſs he has 
firſt appeared there, But there is judg- 

ment 


$ H. 6. 2. 
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ment of nonſuit againſt the plaintiff if he 


does not appear, for his non- appearance is 
not proſecuting his plaint, which is a non- 
ſult. 

Pone (at the ſuit of the defendant) loquelam 


F. N. B. 69. M. qu eſt in comitatu tuo, inter A. & B. de averiis 


Note. 


12 H. 4. 14. 
3 H. 6. 2 
4 Init, 266. 


ipſius A. captis, Sc. and lays, prefato B. where 
it ſhould be prefato A. The plaintiff's coun- 
cil prayed damages, for that otherwiſe the 
plaintiff had no remedy ; for the pore 1s abat- 
ed, and ſo the court is without warrant : yet 

it ſhall not be remanded, for the county court 
and the courts above are the courts of the 
king; and a new pore doth not lie, becauſe 
the plaint is here. On the other hand it was 


ſaid, that a pore or recordari is but to re- 


move the plaint, ſo that when the plaint 1s 
removed, the pone or recordari ſhall never 
abate, for that the court is poſſeſſed of the 
plaint ; but yet the plaintiff hath not a day 
in court, becauſe ſuch writ, not being good, 
cannot give the plaintiff or defendant a 
day; therefore the court may make a ſpe- 
cial writ to the ſheriff to warn the plaintiff 


to purſue the 20. and ſo it was done 
in this caſe. 


F. N. B. 59. M The plaint is well removed, although the 


Note. 
IR. 3.4. 

7 E. 4 23. 
6 E. 3. 55. 
8 E. 3. 71. 


Cro. El. 543. 


Moor 30. 


contra. 


F. N. B. 7o. B. 


pone bear date before the plaint entered. 


So if the plaint be removed by certiorari, 
where it ought to be by pone or recordari. 
So if one plaint be removed where another 
ought to have been. Or where there is 
a variance between the plaint and the 
writ. 
II. Of the writ of recordari. 

When the plaint is in the county, and 

the replevin ſued there without wrir, m— 


* 
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if the plaintiff or defendant will remove it, 
he ought to ſue a writ of recordari, out of 
the chancery, directed unto the ſheriff; and 
the writ ſhall be ſuch: | 

Rex vic" Linc' ſalutem. Præcipimus tibi, 
quod in pleno com" tus recordari facias lo- 
quelam, que eſt in eodem com fine brevi noſtro, 
inter A. & B. de averiis ipſius A. captis & 
injuſte detentis, ut dicitur, & recordum illud 
habeas coram juſticiariis noſtris apud Weſt.” 
(tali die) Sc. ſub ſigillo tuo & figillis qua- 
tuor legalium militum ejuſd com” ex illis qui 
record. ill. inter fuerunt; & partibus eundem 
diem prefigas, quod tunc ſint ibi, in loqueld ills, 
prout juſtum fuerit proceſſuri ; & habeas ibi 
nomina præd quatuor militum, & hoc breve. 
Teſte, Ec. Fiat executio iſtius brevis, fi pred. 
A. hoc petat, & aliter non. —“ George the 
third, &c. To the ſheriff of, &c. greet- 
ing: We command you that you cauſe to 
be recorded in your full county the plaint 
which is in the fame county, without our 
writ, between A. and B. of the beaſts of 
the ſaid A. taken and unjuſtly detained, as 
is ſaid, and have that record before our 
juſtices at /eftminſter (ſuch a day, &c.) un- 
der your ſeal and the ſeals of four lawful 
knights of the ſame county of thoſe who 
were preſent at the recording it, and prefix 
the ſame day to the parties that they be 
then there, to proceed in that plaint accord- 
ing to juſtice, and have there the names 
of the ſaid four knights and this writ. 
Witneſs, &c. Let this writ be executed 
if the aforeſaid A. requires it, and other- 
wile not.“ 


The 


| 
= 
_ 
x 
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The words ut dicitur are only inſerted 
when the writ is brought by a common 


+a and not when it is brought by the 
Ing. 


And by this writ it appeareth that the 


plaintiff may remove the plaint by recordart, 
without any cauſe put in the writ; but the 
defendant cannot remove the plaint without 
ſhewing cauſe in the writ, as is before ſaid 
upon the pore. And the cauſes for the de- 
fendant ought to be ſuch. | 

« Quia præd B. placitando in com pred. 


aſſerit ſe averia præd cepiſſe in ſeparali ſolo 


ſuo, ut in danino ſuo ibidem, in quo quidem 
folo pred” A. clamat communiam paſture, ut 


dicitur; que quidem loquela, eo quod tangit 
liberum tenementum (ut prædictum eft) is 
eodem com ſecundum legem & conſuetudinem 
regni noſtri ſine brevi noſtro placitari non 
debet. Fiat executio iſtius brevis (ft cauſa ſit 
vera) & pred. B. hoc petat, & aliter non.” 
—Becauſe the aforeſaid B. in pleading in 
the county aforeſaid, aſſerts that he took 
in his ſeparate ſoil the beaſts aforeſaid, 
as in his damage there, in which ſoil the 
aforefaid A. claims common of paſture, 
as is ſaid, which plaint inaſmuch as it 
concerns the freehold (as is aforeſaid) ſhould 
not be pleaded in the ſame county, ac- 
cording to the law and cuſtom of our 
realm, without our writ. Let this writ 
be executed (if the cauſe be true) and the 
aforeſaid B. requires it, and otherwiſe 
not.“ 

If the plea be removed out of the court 
of the lord, (in ancient demeſne, ut vide- 


Fitz, ar. tie, fur.) the cauſe is traverſable ; contra, if * 
0 
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of the court of the king. And if the cauſe 
be inſufficient, or none at all, yet the parol 
ſhall no: be remanded ; otherwiſe if in 
ancient demeine ; for, upon a recordari out 
of ancient demeſne, the plea is wholly upon 
the cauſe, and therefore the plaintiff may 
be nonſuit in ſuch recordari; but if it be 
out of any other court, the plea is upon 
the mere matter, and therefore the plain- 
tiff cannot be nonſuit upon the recerdari, 
but it muſt be in the action; the reaſon 
is, becauſe ancient demeſne is a privilege 
going with the ſoil (ſuch manors being 
anciently compoſed of the king's huſband- 
men), and the pleas cannot thence be re- 
moved without cauſe, becauſe it would al- 
ter the condition of the ſoil, to be im- 
pleaded in the King's courts, without ſuch 
real caule made our. 

Beaſts were taken in D. in the county 
of Wilts, (which was within the precincts 
of the honour of Wallingford in the county 
of Berks,) and were driven into the county 
of Berks, (where the caſtle and court of 
the honour of Malling ford was) and there the 
plaintiff had deliverance without writ; the 
defendant ſued a recordart to the ſheriff of 
Berks, quia diſtrixit in fecdo, and the plain- 
tiff came, but the defendant made de- 
fault; and it was adjudged: 1. That the 
parol was well removed, notwithſtanding 
the taking was 1n another county. 2. That 
proceſs — outlawry did not lie here without 
a default of the defendant, as it does in re- 
plevin. 3. That yet if he came in by pro- 
ceſs of outlawry, he ſhould be put to an- 
ſwer. 4. That he might avow damage fea- 

2 | fait, 
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/ant, notwithſtanding this ſpecial cauſe aſ- 


ſigned. 

And if a replevin be ſued by plaint, in 
the court of any other lord, than in the 
county court before the ſheriff, then the 
recordari, which 1s ſued by the plaintiff or 
defendant, ſhall be directed unto the ſheriff; 
and the writ ſhall be thus : 

« Rex vic Linc.” ſalutem. Præcipimus 


tibi quod aſſumptis tecum quatuor diſcretis & 


legalibus militibus de com” tuo in propria per- 


fond tud accedas ad curiam W. de C. & in 


illa plend curid recordari facias loquelam que 
eſt in eddem curia fine brevi noſtro Sc. & re- 
cordum illud babeas ſub figillo tuo & fegillis 
quatuor legalium hominum ejuſdem curie qui 
record. ill. interfuerint, & partibus, Ec. (ut 


ſupra) quia pred. A. eſt ballivus pred. W. 


de C. curiæ ſue pred. & tenet placita eju/- 
dem curiæ, & judex in ſud cauſa efſe non 
debet.” —< George the third, &c. To the 
ſheriff of, &c. greeting: We command you 
that you take with you four diſcreet and 
lawful knights of your county, and go in 
your own proper perſon to the court of V. 
of C. and in that full court cauſe to be re- 
corded the plaint which is in the ſame court, 
without our writ, &c. and have that record 
under your ſeal and the ſeals of four lawful 
men of the ſame court, who were preſent 
at the recording it, and to the parties, &c. 
(as above) becauſe the aforeſaid A. is bailiff 
of the aforeſaid V. of C. of his court afore- 
faid, and holds the pleas of the ſame court, 


and ought not to be judge in his own 


cauſe.“ 


Note, 
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Note, this writ is ſometimes called a re- | 
cordari facias loquelam, and ſometimes an ac- | 
cedas ad curiam. | Ce | 
If the plea be diſcontinued in the county, F. N. B. 71, a. 1 
yet the plaintiff or defendant may remove | | 
the plaint into the common pleas or king's | 
bench by recordari, and it ſhall be good, | 
and the plaintiff ſhall declare upon the 
ſame; and the court ſhall hold plea upon 
the ſame plaint: and therefore if the de- 
fendant be without addition in the plaint, 2 H. 5. 6. 
he ſhall not have addition in the recordari, 3 H. 6. zo. 
although proceſs of outlawry lie thereon, f. N. B-71- 
For the plea 1s not held on a writ, but a — 
plaint only, and ſo not within the intent of 
the ſtat. of 1 H. 5. c. 5. which ſpeaks only 
of writs original, &c. 
And if the plaint be continued, and iſſue 
joined, in the county court, yet nothing 
ſhall be removed but the plaint ; and there- 
fore in the court above, the plaintiff is to 
declare de novo. The reaſon is, that the pore 
and recordari give the defendant a day in 
the court above; and when at common 
law the plaintiff and defendant appeared at 
the day, the plaintiff counted and declared, 
and the defendant avowed ore ſenus, that 
the court might know the cauſe of com- 
plaint ; and being in a new court, it was 
all to be rehearſed, in order that they might 
underſtand it. And this the rather, becauſe, 
. being a ſuperior court, they were not bound 
by any deciſion made on the proceedings 
below. This could be no inconvenience in 
replevin at common law, where the plain- 
tiff might bring his replevin zoties quoties; 
and where when the defendant removed it, 
I and 


4 
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and gave another day, it was upon cauſe 


| ſhewn of inability or partiality in the courts 


below. 

[But yet, to ſeme purpoſes, the court are 
made judges of the Sd. proceedings, on 
the removal of the plaint by recordari; 
and therefore, if a withernam be awarded in 
the court below, the plaintiff ſhall gage 
deliverance in the court above. 21 H. 
6. 40.] | 

And not only on a pore or recordari is 
the court to take no notice of any pleadings 
or proceedings but what are rehearſed or 
recorded before them ; but even on a ha- 
beas corpus, which 1s a writ of liberty, the 
plaintiff mult follow the body of the pri- 
ſoner, and declare againſt him de novo; for 
the court cannot take notice of the plead- 
ings rehearſed before inferior judges, which 
do not come up before them, but by writ 
of falſe judgment, where the court is 


not of record ;—or by writ of error, 


where it 1s;—and therefore they have no- 
thing to do with their proceedings until 
judgment is given. 

But where they have the body of the 
defendant, the plaintiff may proceed ori- 
ginally againſt him. So in pone, where 
they have the original writ, they may pro- 
ceed originally upon it. And the recordari 
makes the plaint of record; for the ſtatute 
of Marlbr which gives the plaint provides, 
in the firſt chapter, that all complaints of 
diſtreſſes ſnall come into the courts of the 


king; which gives the king's courts autho- 


rity to record ſuch plaint as was in the 
county, The words are, Et præterea, qui- 
dam 
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am eorum ſe per miniſtros domini regis juſti- 
ciari non permittant, nec ſuſtineant quod per 
ipſes liberenter diſtrictiones, quas authoritate 
proprid fecerint ad voluntatem ſuam ; provi- 
ſum eſt, concordatum & conceſſum quod tam 
majores quam minores juſticiam habeant & re- 
cipiant in curia domini regis, & nullus de 
cetero ultiones aut diſtriftiones faciat per vo- 
luntatem ſuam abſq; conſideratione curiæ do- 
mint, fi forte damnum vel injuria fibi fiat unde 
amendas habere voluerit de aliquo vicino ſuo, 
five majore five minore. 5 

By this ſtatute it appears, that the plaint, 
though given for expedition before the 
ſheriff, may at any time be removed and 
recorded in the court of the king. [It has 
even been adjudged, that the delivery of a 
recordari to the clerk of a county court, 
after an interlocutory and before final judg- 
ment, is a ſtay of all further proceedings in 
that court. 2 Bur. 1151. 

And when the plaint is removed by re- 
cordari, the court above will award a capias 
on the defendant's default, though no ſuch 
2 could have iſſued in the court be- 
ow. 3 H. 6. 55. But it is otherwiſe of a 
juſticies, for on that no capias lies, even in 
the court above, 4 Inſt. 266.] 

In a recordari to remove a record out of 36 H. 6. 
ancient demeſne, the writ ſhall ſay /oquelam F N. B. 70. B. 
et proceſſum, and not recordum; yet the form 
of the regiſter in the recordari, as before 
ſaid, is et recordum illud habeas. 

In the ſheriff or lord's court, and in an- 
cient demeſne, in all replevins, the plaint 

is called Joguela, becauſe it is not a record, 
as it is in their court; but in the accedas ad 1 
1 2 curiam, 1 
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curiam, the tranſmiſſion of the plaint by 
the King's writ, under the ſeals of four of 
the ſuitors, in the preſence of the ſheriff and 
four knights, is called @ record, becauſe it 
is ſent to be a record in the courts above. 

Where by recordgri the record was re- 
moved by the therif out of the court of 
chancery at Canterbury, it was ſaid, that 
the court of Canterbury might have refuſed 
to obey the writ; for being a court. of re- 
cord by commiſſion, the plea ought not to 
be removed by recordari, but by habeas 
Corpus cum. cauſa, or certiorari, And it was 
held, that inaſmuch as the plea was come 
hicher withour warrant, all was void, and 
that therefore the court could not remand 
it, for the record remained at Canterbury ; 
and if no proceeding there according 0 
the ſuit of ha court, it was diſcontinued, 
Yet in the regiſter there is a recordari on 
a foreign voucher out of Cheſter. 

The. reaſon is, becauſe the vecerdari is 
to return a loquela, and when the proceed- 
ings are in a court of record, it is not a 
loquela, but a RECORD in its own nature in 
the court below. Again, the recerdari ſup- 
poles a partiality in the court below, which 
cannot be fuppoſed in a court of record, 
acting under the king's commiſſion. Nor 
have the ſuperior courts any inherent right, 
to judge of what any other inferior cou 


of the king is poſſeſſed of, until it comes 


before them by habeas £7 Ps cum 6 Or 
by certicrart. 

The habeas corpus is the 'wRiT or LiBER- 
TY ; and the law hath that tenderneſs, fo: 
the liberty of a man, that when any perſon 

| | | Fae 21 The 


Tux Law or REPLEvVINS. 


is impriſoned, he may purchaſe that writ 
to any ſuperior court; and if any of theſe 
courts ſee cauſe on the return to diſcharge 
him, he ſhall be freed. Hence it is, that 
the body muſt be ſent, and the cauſe of 
impriſonment muſt be ſent with it. 

A certiorari is to return the proceedings 
on another ground. Il inferior courts are 
of defitite and bounded authority, and can- 
not award execution out of the diftrict; 
therefore, leſt juſtice ſhould fail, proceſs of 
certiorart goes to remove the record into 
the upper courts, And both theſe ways 
have been uſed to give juriſdiction to the 
upper courts, . | 

The certiorari coming to remove a record 
on ſuppoſition that inferior juriſdictions 
may exceed their bounds, they muſt ſend 
the record in the condition it was when the 
certicrart came to them; but it ſtops their 
proceedings, from the time they receive it. 

If a record be removed out of a court 
of record by recordar:, it cometh in with- 
out warrant, and the court ſhall not hold 
plea thereof. But if a record cometh in 
court without a warrant, the party may fue 
a writ directed unto the juſtices, that they 
may proceed upon that record god cram 
vobis reſidet. 

The meaning of the diſtinction is this, 
that when a recordari is ſent down to a court 
of record to remove a replevin there de- 
pending, they may proceed and not obey 
the writ ;, becauſe that replevin is of record 
in the king's court, and conſequently 7# 

curia regia according to the ſtatute : and 
therefore the writ to make it a record 1s 


13 
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aum agere. But if they do obey the writ, 
and ſend the record, they cannot afterwards 
proceed upon it, becauſe they have ſent it 
away from them: and the court above 
cannot proceed upon records of another 
court, as they do 1n replevin on the plaint 
ſent before them by recordari; and there- 
fore there muſt be a writ to give them au- 
thority to proceed on the record quod coram 
vobis refidet. But they have an Mherent 
authority to ſee that other juriſdictions do 
not exceed their limits ; and therefore, when 
they ſend a certiorari to remove ſuch record, 
they ought to proceed above on the plaint 
F.N.B.71,D. entered in the county. [If the recordar: 
facias bear date before the plaint was en- 
tered in the county, ] yet the record is well 
removed, becauſe both courts are the courts 
of the king. But if the record be removed 
out of the court of any other lord by ſuch 
writ, which beareth date before the plaint, 
it is not good. The reaſon is, becauſe 
the ſheriff's county being held or farmed 
from the king, as immediate deputy, the 
king may remove the replevin out of the 
ſheriff's court into his own, without any 
cauſe ſhewn; and therefore it is not mate- 
rial whether the recordari be teſted before 
the plaint or not : and although the defend- 
ant cannot remove the plaint without cauſe, 
yet this 1s not to prevent the ſheriff from 
being ouſted of his juriſdiction, but that the 
plaintiff may not be delayed without good 
cauſe ſhewn. — But where the record is re- 
moved out of the lord's court, which has 
a juriſdiction by grant or preſcription, there 
muſt be cauſe ſhewn for ſuch removal ar 

| UC 
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ſuch cauſe will be abſurd if the accedas ad 
curiam bears date before the plaint; for that 
cannot be a cauſe to ouſt the lord of juriſ- 
diction, which was not in being at the time 
of the writ iſſuing. | 

VII. Of replevin itſelf, and herein are to 
be conſidered, 

1. For whom, and in what caſes it lies. 

2. The declaration in replevin. 

3. The ſeveral pleas in this action; and 
herein of the avowry. 

4. Of the judgment in this action, whe- 
ther for the plaintiff or defendant; and 
herein of the writ de retorno habendo, and of 
go writ of ſecond deliverance. 

. For whom and in what caſes it lies, 

The replevin lies as well for goods in Bro. Abr. tit. 
which I have only a qualified property, as Repl. pl. 29. 
for thoſe in which I have the abſolute pro- 2 Ro. Abr. 

. As if goods be in my hands, in Brow dit. Repl. 
order to be delivered over to J. S. and J. N. p 
takes them from me, I may have a reple- Dos. Plac. 
vin againſt J. N. to bring back theſe goods 314. 
into my own poſſeſſion; becauſe I have a 
right to the poſſeſſion of theſe againſt every 
body but J. S. and therefore as J. N. is a 
neſpatſer for violating that poſſeſſion, ſo I 
may qualify that tort he hath done, by bring- 
ing the replevin which .complains of the 
unjuſt taking, and that F. N. r them 
contra vadios & plegios. 
Si it is if cattle be farmed to me to ma- 
nure my land; if they be taken out of my 
cuſtody, I may bring replevin for thein; 
becauſe during the term I ought to have 
the uſe of them: and therefore the caption 
and detention of them, by any perſon, is un- 
14 lawiul, 
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lawful, which is the injury complained of 
in the replevin; or I may have in this caſe 
a ſpecial replevin, ſetting forth my ſpecial 
property. 

If .7. takes my goods by the command 
of B. I may take the replevin againſt both; 
becauſe in treſpaſs both are principals, and 
equally guilty of the unjuſt caption and 
unjuſt detention. 

If the lord diſtrains the beaſts of the 
tenant, and the meſne puts his own beaſts 
in the pound in heu of the tenant's, the 
meſne may afterwards have a replevin for 
his own beaſts, and the lord cannor plead 
that 'the beaſts of the tenant, and not of 
the meſne, who is the plaintiff in replevin, 
were taken :—becauſe, the tenant having 
paid his rent to the meſne, the meſne 1s 
thereby obliged to defend the tenant from 
the lord's diſtreſs. But this cannot be done 
unleſs the meſne becomes party to the ſuit, 
and be ſubſtituted in the place of the tenant. 

By this means, the meſne may ſhew the 
ſervices performed to the lord, for which 
the diſtreſs was taken; and conſequently 
that the tenant ought not to be diſturbed. 
Hence it 1s, that the writ of meſne 1s al- 


lowed to the tenant, to bring in the meſne 


it he does not come in of himſelf ; becauſe. 
the tenant being a ſtranger to the tranſac- 
tions between the lord and the meſne, he 
cannot defend himſelf againſt the lord but 
by the meſne; and therefore, where the 
meſne 1s to take the defence, it 1s but fit 


he ſhould be allowed to pledge his own 


cattle, and diſcharge his tenants. And the 
zord hath no prejudice, becauſe there is ſtill 
a good 
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a good pledge to anſwer his ſervices if there 
be any due. So and for the ſame reaſon it 
is, if my leſſor diſtrains my tenant, I may 
put my beaſts in the pound in lieu of my 
tenant's, and then replevy them, as if they 
had been originally taken. 

Several perſons cannot join in one re-; H 4. 16. 
plevin for ſeveral chattels, where the pro- Bro. Abr. tit. 
periy of them is ſeveral; becauſe, where ſe- Nepl. pl. 12. 
veral diſtreſſes are taken by the ſame perſon ” ay n. 
of different men, each hath a ſeveral and 5 Lit. 145. 
particular injury done him, if the diſtreſſes 
be unlawful; and therefore they cannot 
jointly complain of an unjuſt caption and 
detention, where the property is ſeveral. 

For what reaſon have I to complain, or to 
ſeek redreſs in my own name, for an injury 
ſuppoſed to be done to another ? 

If beaſts which are feræ nature be re- 2 Ro. Abr. 
claimed by me, and are reſtrained or taken 430. ; 
out of my cuſtody, I may have a replevin SOD 34 
for them; becauſe I have a property in them og. Plas. 
while they continue with me. But this pro- 314. | 
perty only remains while they are in my 
poſſeſſion, or retain the animum revertend! ; 
and therefore if they leave me of themſelves, 
and another takes them while they are out 
of my poſſeſſion, and they have not the 
animum revertendi, I cannot have a replevin 
for them; becauſe, in ſuch caſe, I have no 
property in them. 

If a ſuperior juriſdiction award an execu- Lev. Ent. 152. 

tion, it ſeems that no replevin lies for the Lutw. 1191. 

goods taken by the theriff by virtue of the Raſt. Entr. 

execution; and if any perſon ſhould pretend 375, Abr tit 

to take out a replevin, and execute it, the Repl. pl. 2a. 

court of juſtice would commit them for a 
contempt 
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contempt of their juriſdiction, becauſe by eve- 
ry execution the goods are in the cuſtody of 
the law ; and the law ought to guard them : 
and it would be troubling the execution 
awarded, if the party on whem the money was 
to be levied, ſhould fetch back the goods by 
a replevin. And therefore they conſtrue ſuch 


_ endeavours, to be a contempt of their ju- 


riſdiction, and upon that account commit the 
offender. But if any INTERIOR juriſdic- 


tion iſſues an execution, a replevin will lie 


for the goods taken by that execution ; be- 
cauſe the inferior juriſdiction being reſtrained 
within particular limits, the officer who 
took the goods, 1s obliged to ſhew that he 
took the goods within thoſe limits, and 


that the inferior court which iſſued the ex- 


3 Lev. 204. 
Ayleſbury v. 
HFarvy. 


3H. 7.1. 
Bro. Abr. tit. 
Re pl. pl. 33. 
Vide ibid. pl. 
$1. Contr, 


ecution did not exceed their authority in 
iſſuing it. Beſides, an inferior court of re- 
cord cannot commit for contempt out of 
the court. Hence it is, that the officer of 
an inferior court, is to ſnew by what autho- 
rity he took the goods. Thus, in a reple- 
vin, the defendant was put to juſtify, by a 
condemnation before a juſtice of peace, for 
not entering ſtrong waters, and a warrant 
on that for levying 205. fine on the plain- 
tiff. [But, in a ſubſequent caſe, the court 
granted an attachment againſt the under- 
ſheriff, for granting a replevin of goods, 
diſtrained on a conviction for dear ſtealing. 
Str. 1184. ] 

A replevin doth not lie againſt the king, 
nor where the king 1s party, nor where the 
taking is in right of the king; and if ſuch 
replevin ſhould be granted, the ſheriff 
ou{rht to forbear to execute it, when he is 

informed 
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informed the king is party ; becauſe all the 
king's debts are of record, —he taking no- 
thing but by matter of record : and there- 
fore the cattle are ſeized for the king's 
debts by the levari facias, which is a writ 
of execution, and conſequently no replevin 
lies againſt the king, any more than 1t does 
for goods taken in execution at the ſuit of 
common perſons, 

Executors ſhall have replevin for the pro, Abr. tit. 
goods of the teſtator taken in his life time, Repl. pl. 56. 
becauſe the general property is in the execu- Sid. 80. 
tors, and the poſſeſſion ought to follow — v. 
that; and therefore the executor may re- Raft. Eat. 
cover the poſſeſſion by this writ of replevin. 560, 561. 

If the goods of a feme ſole be taken p N B.6g.K. 
and ſhe marries, the huſband alone may 
ſue the replevin, becauſe the property is 
transferred by the marriage, and veſted 
abſolutely in the huſband, ſo that he may 
releaſe it; and conſequently he may have 
an action in his own name to bring back 
the property. 


In replevin for a ſow and pigs, the de- Bio. Abr. tit. 


fendant, as to the ſow avows damage feaſant, Repl. pl. 41. 

and for the pigs pleads an cepit, The Sid. 82. 

jury found for the defendant, as to the 

ſow ; and for the pigs, they found that the 

ſow farrowed them after ſhe was diſtrained, 

and in the poſſeſſion of the defendanr. 

The plaintiff had damages for the pigs on 

this plea of non cepit; becauſe the pigs 

were taken by the defendant as well as the 

ſow, though they were not damage feaſant ; 

and therefore the defendant ſhould have 

ſet forth the ſpecial matter as to the pigs. 
| No 


n 


* * 
„ 1 * EE , _ x 8 PEEEC 
— — —— " 
pogo > —_ ——_ 
$4 
== by. * * bs, 


— —„— 
2 


1 — —— — 
— 
» * 


* 3 7 —— WA — 4 
2 0% _ — 8 * n *. * 


i 
7 
S: 4 
> * 
7 
9 * 
4 
* * 
. 6 
[| 
4 
: } 
e 
1 
NN] 
f 
\ 
1 «© 
+ 
3 [1 
. 
& 
* * 
= a 
wy # 
1 
932 
1 
MW * 
* 
0 - © 
k 7 
1 
1 
1 
= i. 
f 
fd 4 
NF 
4 
. 
1 2 
5 
ny 
o 
i f 
0 
* | * 
: P43 
'D 
CY 
4 10 
1 
: 
l 
4 1 
* 
+ 
> 7 
2 
9 
— 
ey 4 
x3 : b 
* * 
1 ; 
FH ˖ 
x 
oP 
F 
7 
. 


v 


24 Tus Law or REPLEvINS. 


Bro. Abr. tit. No replevin lies for charters relating to 
Repl. pl. 33. the inheritance, becauſe the charters are 
reckoned part thereof, and as ſuch deſcend 
with it to the heir; and not being eſteemed 
in law chattels, are not by law repleviſable. 
2 Show. gi. A replevin doth not lie for goods taken 
Nightingale in foreign parts, though afterwards brought 
v. Adams. e ; wy 
into the realm ; becauſe ſuch a foreign cap- 
tion might have been juſtifiable according 
to the law and cuſtom of the place where 
it was made, though it may be illegal by 
our law: and therefore ſuch caption ought 
not to be tried here. 
F. N. B. 69.1. If beaſts be taken in one county and 
Doct. Plac. carried into another, the plaintiff may have 
3157 his replevin in either county; becauſe it 
is 2 caption in every county where they are 
taken bb the defendant. 
Regr. 81. b. This writ of replevin is always executed 
Bro. Abr. tit. by the ſheriff, even in his own caſe, where 
Repl. Pl. 65. he diſtrains the goods of another, becauſe 
this writ is a juſticies to the ſheriff, on which 
he is to hold plea in his county court; and 
therefore no other can intermeddle in the 
execution thereof but the ſheriff, who is to 
preſide over the ſuitors, as judge therein. 
2. Of the declaration in replevin. 
Hob. 16. And this is little more than a tranſcript 
Moor 678. or recital of the writ itſelf. But in the de— 
2 Med. 199. "oh 
DoR. Place. Claration you muſt not only alledge that 
315. the defendant took the beaſts at ſuch a 
Bro. Abr. tit. place, but allo you muſt alledge the ec, 
_ _ 47 in quo, as in qucdam loco ibidem vocato, Cc. 
uy "hk for it is not enough to alledge ſuch a place 
806. from whende the v may come; but the 
Werdv. Savil. place muſt be ſo PARTICULARLY ſpecified, 
as to give the avowant an opporunity to 
Mew 
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ſhew that he had a right to take the goods, 
in that PARTICULAR place; becauſe the 
right of the caption may tuſh on the place; 
and · in this action the freehold may come 
in diſpute. And therefore it is neceſſa 
to ſpecify the place particularly, wherein 
the beaſts were taken, which is equivalent 
to the new aſſignment in treſpaſs. If the 
locus in quo be not particularly ſpecified in 
the count, the defendant may demur $sPE- 
CIALLY, and ſhew it for cauſe; for the de- 
fendant may juſtify the taking in that par- 
ticular place, for cauſes he could not have 
any where elſe. But if the defendant ſhould 
plead non cepit, the count would be good, 
becauſe then the place cannot be material 
when the defendant denies the taking. ; 
The writ of replevin is guod cepit averia ꝛ Lot. 11 50. 
& injuſte detinet contra vadios & plegios ; to Peuee v. 
which writ the ſheriff returns replegiari feci. ? NB | 
There you go on 1n the replevin only for _ 3 
damages for the caption, and then in the 611, * * 
count you recite the writ in the detinnuit, 


| . SES 

| and count in the detinuit for damages ;—and 
though the writ be taken out in the delinet, 
yet when the ſheriff hath returned replegiari 


fect upon it, that return is a warrant to re- 
cite the writ in the detinuit ;—for if the 


; writ was recited in the detinet, and the "2 
S count was in the detinuit, it would be a 7 
; variance for which the judgment may be 1 
n arreſted, or the defendant might have de- 3 
Murred. But where the ſheriff does not Þ 
replevy, the beaſts, there you muſt recite * 
A the writ in the detinet, and count in the 


„ WEE} * 


detizet alſo, becauſe the beaſts are not de- 
livered; and there you recover as well the 
| value 
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value of the beaſts in damages, as damages 
for the detention. And this 1s a ſhorter 
way than to ſue a withernam and cap. for a 
return of the beaſts. 

3. Of the ſeveral pleas to this a7, 
and theſe are of four ſorts. Pleas in abate- 
ment. The general iſſue, non cepit, The 
juſtification ; and this of two ſorts, either 
diſaffirming property in the plaintiff, or ad- 


mitting it. The avowry. 


As to pleas in abatement. There 1s a dif- 
ference between pleas in abatement of the 
writ in replevin, and in other actions; for 
in other actions the pleas in abatement go 
merely to the form of the writ ; becauſe 
other actions are for debt or damages, in 
which the plaintiff hath no poſſeſſion of the 
thing itſelf until dent and execution, 
and thereforgThe pleas in abatement are to 
the form of that writ only, and all pleas 
to the right are in bar of it: but in reple- 
vin, the deliverance of the goods is imme—- 
diate, ſo that the plaintiff hath the poſ- 
ſeſſion before the defendant can plead there- 
unto ; and therefore, according to the ge- 
nius of this action, pleas that are in abate- 
ment, muſt give the defendant a TITLE to 
the return of the beaſts. For it is not enough 
merely to quaſh' the writ, as in other caſes, 
where the defendant is in ſtatu quo when 
the writ is quaſhed ; but in this action, 
that the defendant may be in ſtatu quo, he 
muſt not only ſhew that the writ ought to 
be quaſhed, but that he ought to have a 
return of the beaſts himſelf. And here, the 
pleas in abatement,differ from the pleas in — 

oni 
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only in this; that in abatement they do not 
avow or acknowledge the. caption and de- 
tention, which is the giſt of the action; 
but they muſt go ſo far as to entitle the 
defendant to a delivery, or elſe they .do 
not take away the force and effect of the 
writ of replevin, which 1s always executed 
by the delivery. 

Therefore in this action the defendant 1 Vent. 249 
may plead PROPERTY in himſelf in abate- 6 Mod. 81. 
ment; for by ſuch plea he doth not deny, 
or confeſs, and avoid the caption, and there- 
fore 1t 1s not a bar; but only/ſhews that 
the plaintiff hath not a right to a deliver- 
| ance; and by ſhewing that, the goods ought 
to be returned to the defendant on ſuch 
abatement, as they were before the writ was 
taken out. But ure, for it ſeems by the 


later authorities, that it ſhould be pleaded 
in bar. 


authorities are not pointed out, and the edi- 3 Keb. 232. 
tor, after a diligent ſearch, hath not been A 24957 
. od. 81. 
able to find them. There are indeed caſes, 
in which the courts have determined, that 
| property in the defendant May be pleaded 
5 IN BAR, but none that EXCLUDE the de- 
1 I fendant from pleading it in aBATEMENT: 
on the contrary, the caſes cited in the mar- 
gin moſt clearly convey the idea, that the 
defendant in replevin may plead property, 
cbether it be in himſelf or a ftranger, either 
in abatement OR 1N BAR, according to his 
election. 
If the defendant pleads property in J. S. 2 Lev. 92. 
a ſtranger, he may plead it in abatement, — 3 


a Ld. Raym. 
and becauſe he ſhews that there is no pro- 984. 8. C. 


perty 


[It is to be obſerved that theſe later Cro Jae. 519. 
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Salk. 94 perty in the plaintiff, and by conſequence 

Garth. 253. that he had no right to a deliverance by 

6 Mod. 81. this writ, he ought to have return without 
making any conuſance. 

It the defendant pleads property in the 
plaintiff and J. S. there the plea is in abate- 
ment of the replevin, as it is in other ac- 
tions; for though it admits a right of de- 
liverance in the plaint. , yet it does not 
allow it by a writ under the preſent form; 
but gives a better writ to be brought by 
the plaintiff and F. S. - But here the de- 
fendant ought to make a conuſance ; be- 
cauſe, this "plea not diſaffirming the pro- 
perty, it leaves a right in the plaintiff to 
have his beaſts, without ſuch conuſance be 


made. 
Raſt. Ent. As a man may plead in abatement of the 
$54 writ, ſo he may of the count; and by 


abating the count he doth in conſequence 

abate the writ; and there it is pleaded 44 

narrationem & breve: for if a man doth not 

purſue his writ by a regular count, his writ 

in conſequence 1s abated. And therefore 

if a man declare of a caption in Blackecre, 

and the defendant pleads in abatement of 

Cro. El. 472. the count, that he took them in #hrteacre, 

Mod. Cales ab/q; hoc that he took them in Blarkacre, 

4 . this will abate the count under THarT form. 

ro. Abr. tit. : 

Repl. pl. 31, But then he muſt go over and make conu— 

45. ſance; becauſe, not diſaffirming the plain- 

Vent. 127. tiff's title to the beaſts, he leaves the plain- 

Salt 93. riff a right to retain. But this conuſance 
Carth. 139. 

Id. Raym, is not traverſable where it is pleaded in 

1017, abatement ; becauſe the plaintiff muſt main- 

tain the form of his own count without 

falling on the title of the defendant ; = 

2 
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if the plaintiff ſhould join iſſue on the tra- 
verſe in the plea of abatement, and traverſe 
the conuſance alſo, it would be double; 
which would be bad upon ſpecial demur- 
rer; and if the plaintiff traverſed the conu- 
ſance only, it would be a diſcontinuance 
of the plea in abatement. 

But if a juſtification for damage feaſani 
had been pleaded: in bar, there the caption 
and detention, according to the form of the 
writ, is acknowledged. And therefore there 
the plaintiff may traverſe the title of the 
defendant; becauſe the defendant having 
acknowledged the caption and detention 
according to the form of the count, he hath 
put himſelf on the ſtrength of his own title. 
So in the caſe of time, if the plaintiff in 


e his count lay the caption the 26th of March, Dot. Flac. 
y and the defendant pleads in abatement, 316. 

c that he was poſſeſſed of the locus in quo by 

4 leaſe determinable the 25th of Meh, and 

t that he took the beaſts the 24th of Marco 

it damege fraſant, abſq; hec that he took them 

e the 26th; — this is a good plea IN ABATE- 

t, MENT only ;—becauſe it goes only to the 

of form of the plaintiff's count: for the time 

25 here becomes neceſſary to be laid in this 

, action, becauſe the defendant may have a 

n. right to take at one time, and not at ano- 

u- ther. But in this and every other caſe in 

n- abatement, where the property is nos diſaf- 

n- firmed to be in the plaintiff, the defendant 

ce muſt make conuſance of a juſt cauſe of re- 

in turn; ſor otherwiſe he doth not deſtroy the 

n- force and effect of the writ, by which 

"ut the deliverance was made; but leaves the ; 


nd KR plaintiff 
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plaintiff a right to retain his own pro- 


perty. 
Of the general iſſue. 


The general iſſue in replevin is non cepit. 
Here it is to be conſidered that the caption 
and detention is only in iſſue, and not the 
property; and in this, replevin differs from 
treſpaſs. For in treſpaſs where the general 
iſſue is non culp. the defendant may, on 
evidence, ſhew a property in himſelf, be- 
cauſe he cannot be guilty of trefpaſs in 
taking his own goods; but in replevin, 
upon non cepit, the property by the plea is 
admitted to be in the plaintiff, and there- 
fore is not in queſtion at all; but whether 
the defendant took the goods mentioned in 
the declaration. And he cannot be ad- 
mitted on the iſſue, to ſhew where the pro- 
perty was, becauſe he hath put it in iſſue 
only, before the jury, whether uE Took 
the beafts or not, and not whoſe they 
were. 

In replevin for taking guns in London, 
the plaintiff proved a taking in Surrey; 
upon which it was objected, that the plain- 
tiff had not proved his iſſue, for the place 
is material, and therefore part of the iſſue 
under the modo et forma. The counſel for 
the plaintiff admitted that it was traverſ- 
able; but inſiſted that by not traverſing it 
particularly, the place was admitted, and 
could not be inſiſted on upon mon cepit. 
But chief juſtice Pratt held, that where the 
plaintiff avows at a different place, in order 
to have a return, he muſt traverſe the place 
in the count, becauſe his avowry is incon- 

ſiſtent 


The confeſſing and avoiding the caption 
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ſiſtent with it; but where he does not in- 
ſiſt upon a return, he may plead non cepit, 
and prove the taking to be ar another place, 
for 1t 1s material. And therefore the plain- 
tiff was nonſuit. But guere the legality 
of this deciſion. ] | 

In replevin for a mare and colt, the de- $id. 81, 82. 
fendant pleads non &/# culpabilis de captione Arundel v. 
preditta infra ſex annos ultimos elapſos, Ftail. 
The plea was over-ruled, becauſe it gives 
no anſwer to the unjuſt detention, which the 
replevin complains of, as well as the cap- 
tion; for the caption may be juſt, and the 
detention unlawtul. As where the defendant 
eloigns the beaſts, or drives them to a 
caſtle, ſo that the ſheriff cannot replevy 
them at all, this is an unlawful detention, 
however juſt the caption might have been. 
And in the preſent caſe, it might be that 
the colt was foaled in the pound, and then 
was never taken by the defendant, yet it 
may be unlawfully detained; and though 
he might not have taken it within fix years, 
yet he might have detained it until the 
day of purchaſing the writ, and that de- 
tention 1s complained of by the writ, and 
not barred by * ſtatute. 


- — 
— 


1 * 
—— — -- 'T "1 — —— _—— 
— * . 


Of the juſtification. 
There is ſome difference between the 2 Jones 253 
avowry and the juſtification; for the juſti- 
fication confeſſes the caption and avoids 
the injuſtice of it: the avowry MAKES TITLE 
to ſuch caption of the * of another. 


may be quoad damages only; the avowry is 
always pro retorno habendo. 


K 2 x. ot 


132 
Vent. 249. 
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Bro. Abr. tit. in the plaintiff. As if the defendant ac- 


Repl. pl. Jo 
5 Mod. 81. 


2 Lev. 92. 
. Sale, 5, 94+ 
6 Mod. 81. 


J. d. Raym, 
217. 


knowledges the caption and pleads pro- 
perty in himſelf; this is a good bar, be- 
cauſe it confeſſes the caption, which is the 
giſt of the action, but avoids the injuſtice 
thereof, by ſhewing that he had a right to 
take them; and this not only will abate 
the writ of the plaintiff whereby the deliver- 
ance was made, but alſo deſtroy all right 
of complaint for ſuch caption and deten- 
tion; and therefore goes in bar of the 
action, and conſequently gives a return 
without conuſance pro retorno babendo. 

If the defendant confeſſes the caption, 
and pleads property in FJ. S. this is in bar 
of the action, as well as in abatement of the 
writ ; — for this not only ſhews that the 
plaintiff had no right to a deliverance upon 
the writ, but alſo that he has no caule to 
complain of the caption and detention 
againft his pledges, which 1s in bar of the 
action. And this is not only a juſtification 
to cover the defendant from damages, bur 
for the return of the beaſts; becauſe he 
doth not admit property in the plaintiff, 
but diſaffirms it; and therefore the beaſts 
ought to come back to the defendant, who 
ought to retain the beaſts againſt every one 
but J. S. | 

2. As to juſtifications that affirm property 
in the plaintiff” Theſe cover the de- 
tendant from damages only, becauſe the 
plaintiff is intitled to his beaſts, as having 
33 in them; and the defendant in 
uch pleas not making title to the beaſts as 
a pledge to anſwer any demand, he ought 
3 3 not 
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not to have the beaſts back, but may 
cover himſelf from the damages only for 
the caption. | | 

Thus if the lord diſtrains for homage, DoR. Plac, 
and the tenant dies, and his executors ſue 316. 
replevin. Here the defendant may juſtify ang. "yg 
and cover the damages, becauſe the diſtreſs 652. 
was rightly taken at firſt, though by the 
death of his tenant he can no longer retain 
it as a pledge for his homage, and there- 
fore cannot be intitled to a return ; becauſe 
the homage was a ſervice to be performed 
by the tenant IN PERSON, and the diſtreſs 
being to compel him to it, cannot be 
detained longer than his life; there- 
fore the lord muſt deſtrain the heir de 
10V0. 

Of avowries, and the pleas thereto, 

Having thus conſidered the replevin 
and the writ that iſſues upon proper re- 
turns of the ſheriff, we come now to the 
avowry. 

The avowry is the taking up the defence 
of ſuch diſtreſs. It acknowledges the di- 
ſtreſs taken, but avoids the injuſtice of the 
caption complained of, and ſets forth a 
good cauſe for taking ſuch diſtreſs, in order 
to have it returned again to the defends 
ant. So that in replevin both parties ARE 
Acroks; - the plaintiff to have damages 
for the taking and detaining his goods, — 
and the avowant to have return of the 
plaintiff's beaſts and damages. 

Avowries are either for rents, ſervices, 
heriots, Sc. or for damage feaſant; and here 
are to be conſidered. 

K 3 I. What 
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homage. But when theſe ſmall fines for 


9 Co. 22. a. 


Co. Lit. 
268. b. 
Raſt. Ent. 
156, 


Lecn. 301. 
Croc, Eliz. 
145. 


and herein of the ſeveral traverſes and diſ- 


avowries. 


find their real tenants, and conſequently to 


the lord come to diſtrain, and the tenant 


ſeigniory, and the lord purſues and diſtrains 
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I. What is ſubſtance, and what is form. 
II. The ſeveral pleas to the avowries; 


claimer. 
1. What 1s ſubſtance, and what form in 


At common law the lord was obliged 
to avow upon his real tenant, which as the 
antient law ſtood was eaſily done, becauſe 
the tenant paid fines on every alienation, 
and the alience was preſented by the next 


alienation were not gathered, nor the courts 
regularly kept, the lords were at a loſs to 


know whom to avow upon. To remedy 
this the at. 21 Hen. 8. c. 19. /. 3. was 
made; by this the lord may diſtrain on 
the lends holden of him, and avow as in 
lands within his fee or ſeignory, alledging 
in the avowry, the lands to be holden 
of him, without naming any certain perſon 
or tenant. 

Upon this act it hath been held, that 
though the words are, that if the lord di- 
ſtrain on the lands holden of him, yet if 


drive the beaſts which were once IN view 
of the lord, off the land, or out of the 


them out of his fee, yet he may avow upon 
this act; —becauſe the diſtreſs, in conſtruc- 
tion of law, 1s taken upon the land, by 
reaſon of the view and freſh ſuit of the lord. 
In avowry the defendant ſaid that &. 
was ſeiſed of the lands where, &c. and _ 
chem 
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them of A. by fealty and rent; — and for Lucy . Fiſh- 
rent arrear he made conuſance as bailiff to ©: 
A. in land held of him, according to the 
ſtatute.— This was held a good avowry 
upon the ſtatute, though it was objected, 
that having once named the tenant in his 
avowry, the whole avowry ſhould have 
been at common law, becauſe the ſtatute 
was made to eſtabliſh the avowry without 
naming the tenant at all, and therefore it 
ought much more to be good, where he 
names him but once, 

It A. holds of B. by rent, as of his manor And. 159. 
of C. and A. conveys to the king, and the Broker v. 
king grants it over to D.—B. cannot for Smith. 
his rent avow, as on land held of him; 
becauſe by 4.'s grant to the king the te- 
nure is deſtroyed, though the rent remains; 
for the king cannot hold of a ſubject; 
and therefore B. muſt avow according to 
the nature and particular circumſtances of 
his caſe. 

In avowries on the ſtatute, the lord Raſt. Ent. 
alledges that the lands, or locus in quo, are 550. * 
held of him by ſuch ſervices, and avows au. pl. = 
as on lands within his fee or ſeigniory, Hern's Plead. 
without naming or avowing upon any Cer- 727. 
tain perſon or tenant; this diſtinguiſhes it Co. Ent. 591, 

from the avowry at common law, where- 54.597558. 
in the tenant muſt be named ; but in both 

| avowries the lord alledges ſeiſin of the 

| ſervices. 

| In the avowry at common law, the lord 

ſays J. S. his very tenant is ſeiſed in fee of 

| the locus in quo, and that he holds of him by 

| homage, fealty ard rent, or ſuch like, of 

| which ſervice the lord was ſcized. by 15 

5 R 4 hands 
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hands of the ſaid J. S. and becauſe the rent, 
Sc. was in arrear, the lord diſtrains and 
avows the taking, and prays a return. $0 
that by this avowry to make the diſtreſs 
lawful, the lord muſt ſhew a sx1siN of the 
rent by the hands of ſome exRrTAIN tenant; 
for the lord's poſſeſſory right is mentioned 
in no other manner, than by ſhewing that 
the tenant, who was in the actual poſſeſſion 
of the land, did actually pay the rent to the 
lord, or to thoſe under whom he derives: 
tor if fo, the ſeiſin of the tenant of the land, 
and of thoſe claiming under him, con- 
tinued for the time of ſuch payment of the 
rent, to the time of the diſtreſs, is a ſciſin 
in order to continue the payment to the 
lord; for out of the yearly profits he ought 
to have made the payment demanded, — 
Therefore it is not like the caſe of any 
real action, where they lay the ſeiſin within 
the time of limitation, and that they were 
diſpoſſeſſed; for in ſuch real actions the 
count ſuppoſes the demandant is out of 
poſſeſſion of the thing to be recovered. 
But in the avowry, the lord ſuppoſes his 
leiſin to continue, until the very actual 
taking of the diſtreſs; and therefore the 
lord need not alledge his ſeiſin to be within 
forty years, according to the ſtatute of li- 
mitation, when the lord ſuppoſes himſelf 
ſtill ſeiſed, even at the very day of the 
avowry, and that this diſtreſs is the very 
collection of the rent of which he is in 

ſſeſſion. If he were not in poſſeſſion the 
diſtreſs would be unlawful; for if the lord 
had a right to the ſervices, yet if he was 
pot actually ſeiſed of them, he muſt be 


put 
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put to his writ of cuſtoms and ſervices, 
before he can continue the ſeiſin of the 
ſervices, in order to recover them in this 
poſſeſſory action. | 

When the tenant comes in, if he do not diſ- 
claim, or plead hors de ſon fee, of which here- 
after, he muſt admit that he is ſeiſed of the 
eſtate; though he may deny that he holds 
that eſtate of the lord by ſuch ſervices, which 
is a traverſe of the tenure ; or he may tra- 
verſe the ſeiſin of the ſervices by that par- 
ticular hand by which the lord in his avowry 
alledges himſelf to be ſeized: - becauſe, if 
that ſeiſin be deſtroyed, which is the ſeiſin 
from whence the lord continues his own 
poſſeſſion to the time of the new caption, 
there is an interruption of the ſeiſin of the 
lord, and of his title in this poſſeſſory action. 
And therefore, if that ſeiſin be found againſt 
the lord, he cannot recover in replevin, be- 
cauſe he is out of poſſeſſion; but is driven 
to his writ of cuſtoms and ſervices, in order 
to recover the ſeiſin. 
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If the lord avows for rent on a gift in Dod. Plae. 
tail, or leaſe for life, or years, there the 317 318 


lord lays, that he, or the perfon from whom 
he claims, was ſeiſed in 15 of the land it- 
ſelf, and that he, or ſuch perſon, made ſuch 
demiſe or gift; and by this method the 
lord continues his right to ſeize the di- 
ſtreſs. 

And here plainly the lord continues his 
ſeiſin to the very time of the diſtreſs; be- 
cauſe his tenant was ſeiſed of the very land 
itſelf, in order to raiſe ſuch rent, and pay 
it to him by the original ſtipulation; and 
therefore the ſeiſin of the tenant was all 

along 
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along the ſeiſin of the lord, and maintains 
his poſſeſſion in order to take pledges for 
his rent. | 

But it ſuch gift in tail, or leaſe for life 
or years, were made before the ſtatute of 
limitations, and there had been no ſeiſin 
continued, there the ſtatute of limitations 
may be pleaded in bar, — becauſe the words 
and intention of that ſtatute are to bar 
ſach antient rights, where the lord had 
not actual ſeiſin within the forty years, 

If a man makes a grant of a rent-charge, 
there the ſeiſin of eſtate is laid in the tenant 
of the Jand, and it 1s the deed that gives 
him ſeiſin of ſuch rent, or the power to get 
it. And there if the tenant cannot deny 
the deed, if the commencement of it be 
within the act of limitation, the grantee's 
power of diſtraining will thereby appear, 
and his right to continue the poſſeſſion un- 
der that deed. 

And 1t any other actual ſeiſin had been 
required by the law in caſes of leaſes, gifts 
in tail, or rent-charges, the lord would 
have no compulſory means to acquire ſuch 
rent at firſt, without the tenant's voluntary 
payment, which had been to elude ſuch 
leaſes, gifts and deeds; and therefore the 
ſtatute of limitations does not extend to 
ſuch leaſes, gifts or deeds of rent- charge, 
where the law, before the ſtatute, required 


no ſeiſin at all neceſſary to be alledged in 


the avowry ; ſince, as is ſaid, the lord and 
grantee continue the poſſeſſion of ſuch rents 
without actual ſeiſin, and the ſtatute hath 
not altered the law in that particular. 
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If A. be poſſeſſed of a term of years, 
rendering rent, and diſtrains the beaſts of 
a ſtranger for an arrear of this rent, it is 
not ſufficient for A. in his avowry to ſay 
generally guod poſſeſſionatus fuit of the locus 
in quo ; becauſe A. having taken the beaſts 
of a ſtranger, he muſt ſhew by what ritle 
he took them; and this cannot be done 
without alledging a ſeiſin in fee in his leſſor, 
in order to ſhew a right in himſelf to di- 
ſtrain. 

If A. leſſee for years, lets for years to B. 
by deed indented, and diſtrains B. for rent, 
it is ſufficient for him in his avowry to ſay 


quod poſſelſionatus fuit, and leaſed to B. by ; Lev. 146. 
deed indented ; for then B. will be eſtopped 


to controvert A.'s title to the land durin 
the leaſe; though B. had taken a leaſe of 
his own land from A. But if the leaſe were 
by parol, then 1t ſeems he muſt alledge the 
ſeiſin in fee; becauſe taking the property 
of another, and there being no eſtoppel 
in the caſe, whereby the plaintiff in reple- 
vin cannot controvert the right of A. to 
the land, it ſeems that A. muſt ſhew a right, 
or elſe he cannot maintain the taking of 
another's property. 

[But now by the ſtatute of 11 G. 2. c. 19. 
ſ. 22. reciting that © great difficulties often 
* ariſe in making avowries or conuſance 
* upon diſtreſſes for rent, quit-rents, re- 


liefs, heriots, and other ſervices,” it is: 


enacted © that it ſhall be lawſul for all 
defendants in replevin to avow or make 
conuſance GENERALLY, that the plaintiff in 
replevin, or other tenant of the lands and 


tenements whereon the diſtreſs was made, 


enjoyed 
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enjoyed the ſame under a grant or demi! 
at ſuch a certain rent, during the time 
wherein the rent diſtrained for incurred, 
which rent was then and ſtill remains due; 
or that the place where the diſtreſs waz 
taken was parcel of ſuch certain tenements, 
0 held of ſuch honour, lordſhip or manor, 
for which tenements the rent, relief, he— 
riot, or other ſervice diftrained, was at the 
time of ſuch diſtreſs, and ſtill remains 
due; without further ſetting forth the 


grant, tenure, demiſe, or title of the land- 


lord, leſſor, or owner of ſuch manor.”] 
2Lotw.149z. If a termor diſtrains the beafts of ano- 
8 ther damage feaſant, and the owner of the 
3 „ beaſts brings his action of treſpaſs or re- 
eee plevin, it is not ſufficient for the termor in 
See Fort 256. his juſtification or avowry to ſay quod po/- 
Salk. 643. ſeſſionatus fuit generally ; becauſe where the 
Lacas 37. termor takes the beafts themſelves for thc 
- damages, he muſt fet forth by what right 
or title he took them, for he cannot ſeize 
another's beaſts for any damages done to 
that which doth not appear to be his right- 
ful poſſeſſion or property; and therefore 
the termor to juſtify this caption in treſpaſs, 
or in his avowry, where the proprietor 
ſeeks a reſtitution of his beaſts by reple- 
vin, mult alledge the ſeiſin in fee in his 
lefior, and fo derive a title to himſelf. 
[In treſpaſs, I believe quod poſſeſonatus 
fuit, is ſufficient. ] 
Raft. Eat. But, if the arowant for damage feaſant 
561. b. alledges the locus in quo to be his ſolum & 


Ciift's Entr. Jigerum tenementum, that is ſufficient without” 


_- 51. Aledging the ſeiſin in fee; for the quan- 


Dyer 171, b. fity of the eſtate is not material where the 
| avowant 
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avowant poſſeſſes jure proprio; for he hath Brown's Ent, 
ſhewn enough to entitle him to the cap- 393; 

0 . . . L. Raym. 
tion, if the locus in quo be his liberum tene- 25 
mentum. But the leſſee that poſſeſſes no- 
mine alieno hath no more than a precarious 
poſſeſſion, which is either good or bad ac- 

cording to the eſtate of him in whoſe right 

he poſſeſſes ; and therefore 1f he doth not 

ſhew an eſtate to entitle himſelf to the 
caption, he doth not ſhew any right to take 

them at all: for it covers the right only to 

ſhew a term, and not a freehold out of 

which it is derived. It 1s only the free- 

holder, or his bailiff, or perſon deriving 

vnder him, that hath authority to take ano- 

ther man's beaſts upon the ſoil; for a 
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- ſtranger that is no bailiff of the treeholder | 
nis a treſpaſſer, if he doth it; and therefore H 
- if a perſon doth not ſhew in his avowry $ 
e that he doth it in his own right, or by whoſe 1 
c right he doth, he ſhews no right at all to * 
It take ſuch diſtreſs. 1 
e But if the termor inſtead of taking the 9 
o beaſts into his own hands for a compenſa- i 
t- Wl tion of damages, ſhall recur to the law to gh 
re have amends by action of treſpaſs, quare 

5 clauſum fregit, ſince here he comes to the 

Or law only for a compenſation for the damages 


3 done to his poſſeſſion, he hath nothing to 
1s do but to ſhew his poſſeſſion, unleſs the de- 
fendant ſhew a right to the land itſelf, 


us If the grantee of a rent-charge avows for Clift 642, 
his rent, he muſt allo alledge a ſeiſin in Hob. 28. 

ut fee-ſimple in his grantor of the lands out Peng 

& of which the rent iſſues; for this being a ns WE 

ut” rent not ariſing from any tenure, doth not 

0 turn on the rule that governs the feudal 

he 2 


ſervices. 
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ſervices. The reaſon is, that the avowry 
being in the nature of a declaration, the 
avowant, as all other plaintiffs in other 
actions, ought to ſhew to the court, that 
what he ſues for is ſubſiſting, and this he 
doth not do unleſs he alledges a ſeiſin in fee 
But vide 11 in the grantor ; for if the rent-charge was 
Geo. 2. c. 19. granted in fee by a perſon who is only te- 
f. 22. ante nant for life, the grant determines by his 
CFP death; and therefore the grantee ought to 
ſhew to the court, that his grant has til] a 
continuance ; which 1s beſt done by alledg- 
ing a ſeiſin in fee in the grantor, and this 
ſeiſin in fee in the grantor is traverſable. 
Salk. 562. If tenant in fee leaſes for years, render- 
ing rent, and brings an action of debt for 
the arrear of rent, he need not alledge any 
ſciſin in fee in his declaration; becauſe the 
action of debt ariſes from the contract of the 
parties, and was not ſubſtituted by the feu- 
dal law in the place of forfeiture; and 
therefore in debt for rent, the leſſor only 
declares quod cum demifit ſuch lands to 4. 
tor ſuch a term, rendering ſuch certain 
rents, by virtue of which demiſe A. en- 
tered, & c. | | 
Clift. 225. But where in debt for rent the plaintif 
ſues AS ASSIGNEE OF THE REVERSION AND 
RENT, it ſeems by the precedent, that he 
muſt alledge a ſeiſin in fee in the leflor; 
becaule ſince the plaintiff did not demile 
bhimſelf, he muſt ſhew who did, and that 
the reverſion came by ſuch aſſignment to 
him, in order to make his title to the ac- 
tion. For it ſeems abſurd that the plaintif 
ſhould ſay, that the firſt leſſor granted the 
reverſion to him, without firſt ſhewing that 
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ke had it in hiniſelf. Hence it ſhould ſeem 
to be neceſſary even in debt for rent, to 
alledge in this caſe a ſeiſin in fee in the 
firſt leſſor, for he doth not come in as a re- 
preſentative of the contractor, but as ai- 
ſignee of the reverſion; and therefore muſt 
ſhew the particular eſtate of the reverſioner. | 
In avowries there muſt be always a place Sid. 15, 26. 
CERTAIN mentioned where the caption was; Hob. 16. 
as the avowant mult admit the caption to 
be in the place mentioned in the declara- 
don, in order to ſhew the cauſe of taking it 
is chere; for if the avowant ſhould lay the 
taking in another place than the plaintiff 
r- MW hath done, without traverſing the place men- 
Or tioned in the declaration, this would be 
iy WM altogether bad: becauſe the avowant nei- 
he ther confeſſes and avoids, nor traverſes the 
he declaration, and therefore ſuch plea 1s nu- 
u- MW gatory, and not to the purpoſe. | 
ad Where a man avows in his own right, Danv. 653. 
ly W the form is quod bene advocat captionem & Cro. Jac. 372. 2 
A.M jufte, &c.—Where he makes conuſance in - ELLE; | 
in right of another, he ſays, bene cognovit cap- 8 „ 
n- ſlienem, Sc. Though this be the regular 
form, yet it hath been held upon demur- 
if MW ter, that where the defendant avowed in his 
xv MW own right by bene cognovit capiionem, c. 
he MW it was well enough; becauſe the avowry is 
or; a confeſſion of the caption, which both the 
iſe words advocat and cognovit do confeſs, and 
hat MW avoids the injuſtice of ſuch caption for the 
to MW reaſons mentioned in the avowry. 
ac- If the defendant avows for rent being Daliſon fin. 
tif in arrear at Michaelmas, & tempore captio- Benl. 72. 
the »is ;—this is good, though he doth not ſay, to. Jac. a83. 
hat g adbuc aretro exiſtit: for the avowant 
avoids 
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Poor, 

Bulk. 139. 
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Hob. 208. 
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avoids the injuſtice of the caption, if he 
ſhews that the rent was in arrear at the time 
he took the beaſts. Nor is he obliged to 
ſay guod adbuc aretro exiſtit, to excuſe him- 
ſelf from an unlawful detention; becauſc, 
after the beaſts are once impounded, no 
ſubſequent tender or payment can make 
the detention unlawful in this action. | 

In an avowry by huſband and wife in 
right of his wife, for arrears of a rent-charge 
incurred before the coverture, the avow 
concludes, © and becauſe at Michaelmas, 
&c. 201. was. in arrear and not paid to the 
huſband and wife, be diſtrained and avows, 
&c.” It was objected, that by his own 
ſhewing the arrears were not due to him- 
ſelf and his wife, and therefore the avowry 
ill ; but the objection was over-ruled, be- 
cauſe if he had ſaid, © for 20 l. arrear be 
aiftrained,” that had been good, and the 
reſt was held ſurpluſage. 

If one avows as adminiſtrator for arrears 
of a rent-charge, where he may claim the 
arrears in his own right, and it appears 
that the avowry is not ſo framed as to en- 
title him to the arrears as adminiſtrator, 


yet the avowry is good ;— becauſe where 


there are two titles ſet forth in the avowry, 
and only one ſufficiently alledged, that one 
title only gives him as good a right to the 
rent as both, and therefore he ought to re- 
cover, and the avowry as adminiſtrator ſhall 
be ſurpluſage. As if a rent-charge be 
granted to the huſband and wife during the 
life of the wife, and the huſband dies, and 
the wife avows as adminiſtratrix to her hul- 
band, where ſhe might avow jure propri!, 


yet 


7 . 
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yet ſhe having a title to, it in her own right 
by the grant, the avowry 1s good. 

If a man avows for an entire rent, where 8. und. 282. 
it appears that he hath title only to a 284. 
moiety of 1t, the avowant cannot recover ; Duppa v. 
becauſe he hath not avowed according to Mayo, &c. 
the circumſtances of his caſe, and theretore Cro. Bliz. 

3 1 -, 340,637,651. 
cannot make out his title as he hath laid it. Velv. 23. 
Suppoſe A. and B. were jointenants of a Cro. Car. 154. 
rent, and A. diſtrains and avows for the Raſt. Entr. 
whole, this avowry is bad ; for if it ſhould 133 

f o. Abr. 320. 

ſtand, and A. ſhould recover his moiety, , Lutw. 1211. 
then there muſt be two ſuits for one joint Carth. 328. 
demand, which would be vexatious and 
abſurd. And 1n this caſe the avowry and 
action of debt ſtand on the ſame reaſon, 
and agree. 

So likewiſe coparceners mult join in avow- Salk. 390. 
ry; therefore if one jointenant or coparce- Cath. 364. 
ner diſtrains alone, he muſt avow in his 
own right and as bailiff to the other. 

If in the avowry the leſſor avows for only Cro. Car. 104, 
part of an half year's rent that is due, and '37- 
doth not ſhew that the reſidue is ſatisfied, 3 
ſuch avowry is ill; becauſe where a certain N 
rent is due it muſt be demanded at once; 
for if part only ſhould be demanded, and 
the reſidue not appear by the avowry to be 
ſatisfied, and the avowant ſhould recover 
that part which he demands, he may then 
multiply ſuits by ſuing for part of his rent 
at one time and part at another, which is 
againſt reaſon, and the end and policy of 
the law. And in this alſo, the avowry 
and action of debt for rent, agree. 

If executors avow on the 32 H. 8. c. 27. Cro- Eliz. 


t 547- 
for the arrears of a rent in fee granted to _— 
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the teſtator, they muſt ſhew that the lands 
liable to the rent-charge continue in the 
hands of the tenant or purchaſer in whole 
time the rent ſued for incurred; becauſe, 
this remedy being given by the ſtatute, the 
method preſcribed by the ſtatute mult be 
obſerved. 

2 Mod. 4, 3. In an avowry for a heriot, the avowant as 
bailiff to J. S. bene copnovit captionem ave- 
riorum prædictorum in predicto loco, without 
ſaying, tempere quo, Sc and yet held good; 
becauſe the acknowledging the caption as 
ſet forth in the declaration, admits it to be 
at the time laid there. | 

Lit.Set.317. Tf two tenants in common diſtrain ſor 

4 Lit. 198. rent, they mult make ſeveral avowrics; 

Cro. Elz. becauſe they claim the rent and reverſion. 

530. by different titles, and therefore muſt feve- 
rally ſet them forth in diſtinct avowries. 

5 Co. 19. a. If two perſons dittrain an ox, or an horſe, 

38. b. and are obliged to make different avowries, 
both avowries muſt abate ; becauſe if both 
ſhould ſhew cauſe to have return, the court 
could not give judgment for both, and 
therefore neither can have it, 

Hutton 4. In an avowry for heriots, vou cannot 

Cro.Car.250. avo. for a heriot generally, but you muſt 

Hob. 17% avow for the beſt beaſt or the two be! 
beaſts of the tenant, as the caſe 1s; for 

- otherwiſe the plaintiff would be ouſted of 
his plea in bar, that the tenant left no 
beaſts. 

II. Of the ſeveral pleas to avowries. 
21H.8.c.y. Though the avowant may now by the 
. ſtatute avow as in lands holden of him and 
| within his fee and feigniory, yet it 1s pro- 
yided by the faid act, that the plain t's 

and 
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and defendants in writs of replevin and ſe- 
cond deliverance ſhall have like pleas and 
like aid-prayers in all ſuch avowrics, conu- 
ſances and juſtifications, as they might have 
had. before, and as though the ſaid avowry, 
conuſance or juſtification had been made 
after the due order of the common law, 
pleas of diſclaimer only excepted. For 
this reaſon, and becauſe the lord 1s ſtill 
left to his avowry according to the com- 
mon law, it will be neceſſary to conſider 
the ſeveral anſwers and pleas that at com- 
mon law might have been made to 
avowry ; and herein, 

1. Of the diſclaimer, 

2. Of the plea hors de ſon fee. 

3. In whatcales the tenure was traverſable. 


4. In what caſes the ſeiſin of the ſervices 
was traverſable. 


: Of the diſclaimer. 

' And here it is to be obſerved, that at Raft. Ent. 

1 common law the avowry was always upon 224. 275. 

0 ſome certain perſon, and if ſuch perſon pang Plae. 

a claimed or pretended no right to the te- G1; 

ae Co. Lit. 102. 

nancy, he might have diſclaimed. By ſuch a, 268. b. 

t dilclaimer he denied to hold the tenancy 


of the land at all. It was a renunciation of 
ſt his homage and fealty, and that he would 
wr not hold of the lord upon any terms. And 
theretore the lord, on ſuch diſclaimer, 
:0 was intitled to the reſtitution of the land 

Itſelf, which was originally given for the 

ſervices avowed for; and in order to bring 
he back the land itſelf, the lord had a writ of 


q right, ſetting forth the proceedings in the 
0 replevin, and ſuch diſclaimer. Hence we 
s may ſee the reaſon why there could be no 


d 1 2 diſclaimer 
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Doct. Plac. 
131, 132. 


Do. Plac. 


132. 
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diſclaimer to any avowry on the ſtatute of 
H. 3. becauſe the avowry on the act is not 
on any perſon cERTain, but on lands with- 
in the lord's fee and ſeigniory; and there- 
fore whoever takes vp the defence to ſuch 
avowry, muſt be only a perſon concerned 
in the tenancy ; becauſe if an entire ſtran- 
ger ſhould take up the defence, and be 
allowed to diſclaim, the lord could not 
have return of his diſtreſs, but muſt take 
his writ of right for the lands themſelves ; 
and in the protecution of that writ he could 
not prevail, as the rightful tenant would 
appear to bar him, and ſo the lord be dif- 
appointed both ways. 

But a diſclaimer cannot be where a man 
levies a fine of a ſeignory, and the conu- 
ſce brings a - que ſervitia to have the 
attornment of the tenant ; becauſe the lord 
will not be entitled to the ſervices, or to 
the land itſelf in cafe of x diſclaimer, until 
he hath poſſeſſion of ſuch ſervices by at- 
tornment; therefore the tenant in the per gue 


/ervitia (hall not diſclaim, inaſmuch as the 


lord, upon ſuch diſclaimer, cannot have a 
right to the land itſelf. But whenever the 
lord is in poſſeſſion of the ſeignory, and 
purſues his right for the ſervices by reple- 
vin, ceſſavit, or the like, there the tenant 
may diſclaim; becauſe the lord on ſuch 
diſclaimer ſhall have the land itſelf, which 
was originally given for ſuch ſervices. 

Here 1t 1s to be noted, that the tenant 
muſt be a perſon capable of the act of dif 
claimer; for if he be an infant, ſuch diſ- 
claimer ſhall not turn to his prejudice, by 
reaſon of his indiſcretion. 


80 
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So where the tenant 1s ſeiſed of the lands Doct. Place. 
in right of another, in order to preſerve 131 132. 
fuch right; and therefore the diſclaimer of 

the abbot ſhall not hurt the church, nor of 

the huſhand, the wife; becauſe they are 

intruſted by law to defend the right of the 

tenancy, and not to deſtroy it. 

If there be a lord, meſne and tenant, Dog. Plac, 
and the meine diſclaim the right of the [33s 
meſnalty, the meſnelty is extinct; and the 
tenant holds of the ſuperior lord, as the 
meſne held over; for here, by ſuch dis- 
claimer, the lord cannot have poſſeiñon of 
the land, becauſe the tenant's intereſt therein 
by the diſclaimer of another cannot be 
hurt; but the lord comes nearer the te— 
nancy by ſuch diſclaimer, becauſe, if the 
tenant dies without heirs, the eſcheat of 
the lands is immediate to the lord and not 
to the meſne. 

In a formedon, which the ſtatute de donis Dod. Place, 
hath given to recover the lands and not 133: 
damages, if the tenant diſclaim, the de- " Lit. 362. 
mandant ſhall recover the land itſelf 1 im- 
mediately; but in an aſſiſe and writ FH 
entry, where the demandant ſeeks damages 
as well as the land, it is not enough tor 
the tenant to diſclaztm, becauſe then every 
diſſeiſor, when the action is brought againſt 
him, would diſclaim, in order to ſcreen 
. himſelf from damages; but the demandant, 
notwithſtanding ſuch RO may aver 
that he was tenant of the land, in order 
to have his damages. 

if a precipe be brought againſt two, and Dod. Plac. 
one diſclaim, the whole frank-tenement 133. 
veſts in the other. But if one pleads non- 

L 3 tenure, 
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DoR. Plac. 
134. 


Doc. Plac. 
134 


Raſt Eat. 
565. b. See 
tbe form of 
thy plea. 
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tenure, the whole does not veſt in the 
other; becaufe though the other be not 
ſeiſed of them, yet a right may remain in 
him, and his pleading that he doth not 
hold the lands, doth not veſt the right in 
another. 


If one diſclaims, and the other pleads 


' non-tenure, the demandant may enter into 


the whole ; — becauſe by the difclaimer of 
one, the tenancy ſhall not veſt in the other, 
who hath no ſeiſin againſt his own plea of 
non-tenure ; and thereforh the demandant's 
right of entry 1s open to him. 

If a præcipe be brought againſt two, and 
one makes default after default, and the 
other diſclaims, the demandant ſhall reco- 
ver the whole ; becauſe the default bars one, 
and the diſclaimer the other, 


Of the plea of bors de ſon fee. 


As the tenant may diſclaim, ſo he may 
plead extra feedtm ; and fuch plea doth no: 
amount to a diſclaimer ; for if they ſhould 
conſtrue the plea of extra feodum to amount 
to a diſclaimer ix ALL eAsks, then thoſe 
tenants that were boundaries of manors, 
would be exceedingly haraſſed by the neigh- 
bouring lords. And therefore as the tenant 
might diſclaim, which 1s an entire renun- 
ciation to hold of the lord, and whereby 
the tenant diſclaims to pay thoſe ſervices 


as the price of the land itſelf, ſo he may 


lead hors de for fee ;— which is taking upon 
um the ſtate of the land, and acknowledg- 
ing to hold by ſuch ſervices, if he be 
within the ſeignory of the lord. For in 


this plea he doth not renounce the ſervices, 


fot 
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for that is the plea of diſclaimer, but he 
takes up the land under the ſervices the 
lord demands of him, and owns them as 
the price of the land, in cafe the lord be 
entitled ro ſuch ſervices. And therefore 
the tenant may plead extra feodum as well 
as diſclaim in replevin; becauſe he may 
ſhew that he is willing to hold by ſuch 
ſervices, in caſe the lord be entitled there- 
unto. 


151 


If the lord brings a writ of mor!daunce/- Dodd. Plae. 


tor for his ſervices, the tenant cannot plead 216. 


bors de ſon fee; becauſe there the lord makes 
title in his writ, and the tenant muſt anſwer 
to the title ſet out in the writ; tlierefore 
he cannot plead generally, out of his fee, 
for that doth not anſwer the title in the 
writ: but he mult plead that the plaintiff's 
anceſtor did not die ſeiſed, Which goes to 
the title in the writ. 


If the lord in replevin do not avow upon Dod. Plac. 
his very tenant, but upon a ſtranger, ſuch 2, 2+7- 


ſtranger, when he comes in, may plea 
that he himſelf is extra feodumi ; for having 
never held of the lord, the lord cannot 
maintain his avowry ; the lord cannot ſay 
that he held of him, if the tenant never 
was in his homage, This plea of hors ge 
ſon fee 1s the only plea that a mere ſtranger 
to the avowry, yet made party by aid prayer, 
may plead in ABATEMENT of the avowry. 


But to explain this matter fully, we muſt Co. Lit. 268. 


conſider the antient avowry of the lord upon 
diſſeiſins committed. On ſuch diſſeiſin, 
the diſſeiſor did not become tenant to the 
lord, (not even if the lord had accepted 
rent of him) ſo as to prevent the diſſeiſee 

4 from 


a 2 Co. 20. b. 
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from compelling the lord to avow on him; 
though by ſuch acceptance of rent the dil- 
ſeiſor was eſtopped to ſay, he was not his 
tenant ; and the lord guoad him was alſo 
eſtopped from ſaying, that he was not his 
lord. So that if the difſeiſee died without 
heirs, the lord could not enter into the te- 
nancy, having already, by his own accept- 
ance of the rent, admitted the land to bc 
full of another : but between the lord and 
diſſeiſee, there was no eſtoppel at all: _ 
cauſe the diſſeiſin being a tortious act, 

the lord did collude with ſuch diſſeiſor, _ 
ſhould be no prejudice to the diſſeiſce. 


And it was often uſual on ſuch diſſeiſins, 


for the lord to obtain more rents from ſuch 
diſſeiſors; and when the diſſeiſee came to 
take poſſeſſion and put in his beaſts, the lord 
would diſtrain the beaſts of the diſſeiſee, 
and avow on the diſſeiſor for the rents that 
he had accepted from him. Now on ſuch 


avowry of the lord, it was a dangerous plea 


for the diſſeiſee to ſay, that © the diſſeiſor 
was out of the fee of the lord,” becauſe the 
acceptance of ſuch rents and ſervices from 
the difſerfor brought him within the lord's 
fee ; and therefore the difleiſee was com- 
pelled to ſhew the ſpecial matter, that he 
was very tenant to the lord; —that he had 
paid the ſervices, or tendered them, that 
were due; and that the lord ought to avow 
on him : the which was in abatement of the 
lord's avowry, becauſe it deſtroyed that 


avowry upon his beaſts for the ſervices 


which the lord had accepted from the diſ- 
ſeiſor, and compelled the lord to avow the 
en of his beaſts for the tenure that 
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was really due from the diſſeiſee to the 
lord, But as an inducement to this he 
was obliged to ſhew that the rent was ten- 
dered, or not in arrear, that the injury 
might appear on the lord's fide, and that 
he did not accept of another for want of 
payment from him: and as the diſſeiſee 


might have entered himſelf and put in his 


bealts, ſo he might have let to another, who 
might likewiſe put in his beaſts; and then 
if che lord had avowed upon the diſſciſor, 


ſuch leſſee might have ſhewn, that there 


was a very tenant, the diſſeiſce who had 
paid or tendered the rent to the lord, and 
had made a leate to him who put in his 
beaſts which were diſtrained. For tne let- 
ſee, who kept poſſeſſion for the diſſeiſee, 
had the ſame privilege that the diſſeiſce 
himſelt had, to plead this ſpecial matter; 
becauſe he ſhould not be liable to the ſer- 
vices unjuſtly accepted from ſuch diſſeiſor; 
and he had a right to pray in aid of ſuch 
diſſeiſee, that the diſiciſee who had the 
title-deeds of the land, might be brought 


in to make out his right; or, if he fail, 
that the leſſee might have the writ de Ple- 


giis acquietaudis againſt ſuch leſſor. 

So it is, if the very tenant in poſſeſſion 
made a leaſe to 4. for years, and the lord 
had diſtraine:} J. and avowed upon a mere 
ſtranger ;j—. might upon ſpecial matter, 
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9 Co. 20. 


have prayed in aid of the leſſor, and by that 


means haye brought him in to defend the 
tenancy from the diſtrets-of the lord, by 
compelling rhe lord to avow upon the leſſor: 

for A. bang only a termor cannot plead the 
pa ment of the rent and ſervices without his 


leflor, 
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ieffor, who is the very tenant; and when 
the leſſor is brought in, if the ſervices are 
really done, that abates the lord's avowry. 
If they are not performed, the lord ſhall 


have return of his pledges, but then 4. 


Co. Lit. 268, 
A. 


hath a remedy over againſt his leſſor by 
writ de plegits acquietandis. 

But it the diffeiſor had died ſeiſed, and 
the lord had accepted rent from the heir 
of the diſſeiſor who came in by title, the 
lord was obliged to avow on ſuch heir; and 
the entry of the diſſeiſee, or the right of 
putting in his beafts, or demiſing to his 
renants, was taken away; and then the diſ- 
ſeiſee was not very tenant, nor could he 
compel the lord to avow upon him until 
he recovered his right in the real action. 
Lord Coke ſays, the feoffee of the diſſciſor 
is in the ſame condition with the heir. But 
guære of this, unleſs it be in antient times, 
when a feoffment was conſtrued to toll an 
entry, as well as a deſcent. 

When the lord avows upon a FO 
and takes the beaſts of a ſtranger, who is 
neither very tenant nor leſſee of the very 
tenant, ſuch ftranger can plead nothing but 
hors de fon fee; becauſe he hath nothing to 
do with the right of rent, ſince the avowry 
is not on the very tenant. But ſuch ſtranget 
may diſengage himſelf by the plea of hor; 
ae fon fee, becauſe the lord hath not ſhewn 


juſt cauſe of caption of ſuch beaſts, if he 
hath not maintained his avowry by proving 


fuch fervices are due from the perſon he 
avowed on. 


When 


1 43... Fi. ee. a. AX - At. 2. iS... 
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When the tenute is traverſable. 


And this is when the tenant doth not 3 Co. 33, 
entirely withdraw himſelf out of the homage 9 
of the lord, but doth not admit the ſame 2 
ſort of ſervices as the lord hath avowed for. (o 


As if the lord avows for fealty, rent, and 79g. 


ſuit of court, and alledges ſeiſin of all; it 
the ſervices were really but fealty and rent, 
the tenant in ſuch caſe may traverſe the 
tenure ; — that is, he may admit that he holds 
by ſcalty and rent, and as to the rent that 
there is nothing in arrear, and traverſe the 
tenure with an ad/que hoc that the tenancy 
was held by fealty, rent, and ſuit of court, 
nolo & forma predifia, c. And in this 
cate, though the avowry had been only for 
rent arrear, yet if the tenure thus traverſed 
be found againſt the lord, he ſhall not have 
return, becauſe the point in iſſue is found 
againſt him. The reaſon is, becauſe the 
tenure is the lord's title, and the lord muſt 
ſet forth his title as it really is; and there- 
fore if it be by knight's ſervice, he muſt ſet 
forth by knights ſervice; if it be by fealty 
only, he muſt ſer it forth fo ; if it be by fealty 
and rent, he muſt ſer forth in that man- 
ner; and if the lord fails in making out the 
title he hath ſet forth, there is an end of 
the lord's avowry, becauſe he doth not 
prove the title he hath alledged. But it 
the lord ſets out a title by 10s. rent, the 
tenant cannot ſay that he holds by 5. ab/- 
que hoc that he holds by 10s.; becauſe 
tie tenant holds by rent-ſervice, whether 
more or leſs, and the griantzm of the 
rent doth not alter the nature of the ſer- 
vice, w ciher it be leſs or more. And 
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o Co. 35. 2. 


Dod. Pac. 
318. 


900. 33. 
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after the ſtatute of quia emptores the ſervice; 
were ſubdivided, but the tenure remained 
the fame; and therefore it would have been 
a dangerous thing after the ſtatute, when 
the ſervices were ſubdivided and apportion- 
ed by the alienation of the tenant, to have 
ſuffered the tenant to have traverſed the 
quantity of the ſervices, which were more 


or leſs according to his ſhare of the land. 
They allowed him to traverſe the ſciſin, 


as is ſaid hereafter, becauſe the lord could 
not recover more of him in replevin than 
the ſervices of which he was ſeiſed. 

But the wHoLE tenure is vor traverſ- 
able; as in the aforeſaid caſe, the tenant 
cannot plead that he holds the tenancy of 
a ſtranger by ſuch ſervices, 2%; hoc that 
he holds them of the avowant: becauſe by 
ſuch plea the tenant withdraws himſelf en- 
tirely from the homage of the lord, and 
where he does that, his proper plea is a % 


 elaimer or hers de ſon fee. 


Where the ſeiſin is traverſable. 

And this is where the tenant doth no! 
only take the eſtate of the land upon him, 
but admits allo the tenure by the fame 
tort of ſervices, and difagrees with the lord 
only in the quency. As if the lord avows 
for 105. rent, where the original rejerva- 
tion was only of 55. and the lord had ob— 
rained the ſeiſin of the 105. by coercion of 
diſtreſs, the tenant may traverſe ſuch ſeifin, 
and thereby avoid ſuch encroachment in 
the avowry. For the tenant in this cale, 
cannot plead hors de ſon fee, becauſe he 1 
plainly within the homage of the lord; not 


can he traverie tac tenure, becauſe that 5 
by 


True Law-or REPLEvVINS:. 


by the ſame ſort of ſervices as are avowed 


for. But he may traverſe ſuch ſeiſin of 
ſich ENCROACHED ſervices, becauſe what 
the lord hath obtained by coercion, can be 
no foundation to ground a right upon. 
But if ſuch ſeiſin of the 105. rent had been 
obtained by the voluntary payment of the 
tenant, he cannot traverle ſuch ſeiſin, nor 
avoid the payment of ſuch encroached rent 


in the action of replevin; for the tenant 


cannot traverſe the tenure for the former 
reaſon, nor the ſeiſin, becauſe that iſſue 
muſt be againft him, in regard the caſe 
ſuppoſes the lord to be actually ſeiſed by 
his volunary payment; and therefore where 
the ſingle iſſue is whether the lord is ſeiſed 
or not, it mutt be againſt the tenant in his 
polfeſfory a action. 

The tenant however may avoid ſuch en- 
croached rent by ne injufte vexes ; becauſe 
that is a writ of right, where the mere right 
to fuch ſervices may be controverted, and 
conſequently the bare ſeiſin of the ſervices 
will not avail the "i unleſs they were 
originally reſerved. For when the bare 
right to the rent is in queſtion, there can 
be no reaſon to compel the tenant to pay 
that for ever, which he once paid though 
voluntarily in his own wrong. So it is in 
a ceſſavit brought by the lord, becauſe 
the mere right to the ſervices is contro- 
verted in it. 
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If the N inſtead of ſuing a replevin 9 Co. 34. 2. 
for the diſtreſs taken by the lord for thoſe Doct. Plac, 


* RN” . 0 
encroached fervices, brings an action of: 318. 


* 


trelpals againſt the lord,” there the ſeiſin 
ſuall not conclude tlie tenant, So in an 
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41, or writ of zeſcors, brought by th 
lord; becauſe if the land hah really 


| right to the encroached ſervices the lord; 1 


9 Co. 34. a. 


Dost. Plac. 
318. 


9 Co. 24. 2. 
Doct. Plac. 
318. 


puniſhable as a treſpaſſer for taking th 
tenant's beaſts; and when there is no jul} 
cauſe of caption: the tenant may retcue, 
and if the Jord bring a writ of reſccus, che 
mere right to the ſervices will come in 
queſtion; and if that appear againſt the 
lord, the tenant hath a right to retcuc the 
beaſts diſtrained. 

But even the traverſe of the ſciſin in the 
avowry is to be underſtood with theic re- 
ſtrictions. 

For 1. The iſſue in tail may traverſe tlic 
ſeiſin of ſervices of the ſame nature, though 
the lord had obtained ſuch ſciſin by the 
voluntary payment of the "donee in tail, 
becauſe the donee, during the continuance 
of the intail, cannot charge or incuinber 
the lands intailed, ſo as to bind or affect 
the iſſue; and for the ſame reaſon the fuc- 
ceſſor of a biſhop or prior, fhall traverlc 
the ſeiſin of the encroached rent given by 
the voluntary payment of their predr- 
ceilors. 

2. So the very tenant ſhall traverſe ſuc, 
ſeiſin, if he hath a deed to ſhew by which 
the ſervices were reſerved; for the deed 
deſtroys that title which the ſeiſin of the 
ſervices gave the lord, if theſc {ervice 
appear not to have originally been reſers- 
ed. 

3. The ſeiſin of ſervices by incroaci: 
ment is not material where there is 1 
renure; becaute, where there is no tenure, 
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the tenant may plead hors de ſon fee, and 
fo diſcharge himſelf from ALL ſervices. 
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4. If the feifin was not within the ſta- 9 Co. 34. b. 


tute of limitations, the tenant may plead 
the ſtatute to defeat the ſeiſin of the lord 
before the ſtatute of limitation; for this is 
a ſtatute bar to quiet mens poſſeſſions 
againſt ſtale demands. But the tenant in 
ſuch plea muſt acknowledge the tenure, 
to give the lord a writ of cuſtoms and 
ſervices, which being an action of an high- 
er nature, hath longer time of limitation 
allowed to it than a poſſeſſory action,. 


5. In avowries the tenant ſhall not plead Doct, Plac, 


„e ung; ſeiſie de ſervices generally, becauſe 132. 


this amounts to a traverſe of the tenure ; 9 Co. 34. b. 


ſince if a man had never been ſeiſed of an 
immemorial feryice, he can have no right 


to it. And in ſuch a caſe the tenure ought 


to have been traverſed, which ſtands con- 
ſeſſed in this plea, ſince he hath not tra- 
verſed quod non tenuit, 


6. The ſeiſin is not traverſable but only y Co. 35. a. 


of ſervices for which the avowry is made, 
except a ſeiſin be alledged of ſervices of 
a higher nature, which include thoſe in 
the avowry. As if the tenure be by ho- 
mage, fealty, rent, and a pound of pepper, 
and the lord alledges a ſeiſin of all; and 
avows only for the pound of pepper ;— 
the tenant cannot traverſe the ſeiſin of the 
rent, becauſe 1t 1s not material whether the 
lord was ſeiſed of the rent or not to make 
out his demand for the pound of pepper. 
Yet if the tenure be by homage, eſcuage, 
and rent, and he alledges ſeiſin of all, and 
avows for homage which is included in 

| eſcuage 
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eſcuage, there, by traverſing the ſciſin of 
the eſcuage, you traverſe the ſeiſin of the 
homage, which the lord demands in his 


avOWTVy. 


4. Of the judgment in replevin. 


Co. Ent 573. It 1s already obſerved that on the exe- 
. cution of the writ of replevin by the ſhe— 
riff, the beaſts diſtrained are actually re- 

turned to the plaintiff, ſo that he hath the 

poſſeſſion and uſe of the cattle pending the 

ſuit; conſequently if the plaintiff in reple- 

vin hath judgment, it can only be for Ca- 

nages; and therefore the entry is, , 

(the plaintiff) recrperet verſus the defendant, 

damna ſia eccafione pramilſ”, fed guia ne/- 

citur gue damna pred. the (plaintiff) ſuſti- 

nuit occaſione pricmiſſ', [that the plain- 

tiff recover againſt the defendant hi; 
damages by occaſion of the premiſſes, bu: 

becauſe it is unknown what dam: ages the 

aforeſaid (the plaintiff) has ſuſtained by 

occaſion of the premiſſes, ] a writ of enquiry 

of is awarded to enquire; gue damina pro 

Judgm. 2923. (the plaintiff) ſaſtinuit tain occaſione pra- 
| mii, quam pro mifis et cuftagiis fits, pc; 
ipſum ins ſectam ſitam in hac parte ap piſiiis, 
[ what damages the aforeſaid (the plaintiff) 
hath ſuſtained, as well by occaſion of the pre. 
miſſes, as for his cofts and charges by him 
about his ſuit in this behalf expended. 
And on the return of this inquiſition, the 
Carth. 352. plaintiff hath final judgment, quod recipere! 
5 Mod. 118. verſus prefatum (the defendant) damm ſic 
Salk. 205. pred. ad, &c. per inguiſitionem pred.” ii 
. forma pred.” comperta, nec non, &c. cid 


a. 
(the plaintiff) ad requiſitionem ſuam pro is., 
2 
Bo, 
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& cuſtagiis ſuis prad. per curiam hic de in— 
cremento adjudicata ; que quidem dam naà in toto 
fe attingunt ad, &c. & pred” (the defend- 
ant) in miſericordid. — That he recover 
againſt the aforeſaid (the defendant) his 
damages aforeſaid to {.-—— by the inquiſi- 
tion aforeſaid in form aforeſaid found; and 
moreover . to the fame (the plaintiff) 
at his requeſt, for his coſts and charges 
aforeſaid by the court here of increaſe ad- 
judged, which damages in the whole 
amount to £{.—— and the aforeſaid (the 
defendant) in mercy.” 

This writ of inquiry muſt be underſtood 
to iſſue where the plaintiff hath judgment 


on a demurrer, &c. and not on a verdict; 
for if there be a verdict for the plaintiff, 


the jury on that verdict aſcertains the da- 
mages that the plaintiff hath ſuſtained by 
the unjuſt caption and detention, and alſo the 
coſts of ſuit, and then there is no occaſion 
for a writ of enquiry. The judgment is, 
« quod (the plaintiff) recuperet verſus (the 
defendant) damna predifta per juratores pre- 
dillos in forma prædictd aſſeſſa, nec non, &c. 
—pro miſis, &c. de incremento adjudicata, 
&c.—And the defendant in miſericordia,” 
that the plaintiff recover againſt the deſend- 


ant the damages aforeſaid by the jurors aiore- 


ſaid in form aforeſaid aſſeſſed; and more- 
over {.—— for coſts, Fc. of increaſe ad- 
judged, Sc. and the detendant in mercy.” 
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On the other hand, if judgment be for the Co. Ent 572. 


avowant on demurrer, then the entry is, b. 


* 20d (the plaintiff) nil cepiat per breve ſuum 2d Book of 


pred ſed fit in miſericordid pro falſo clamore 
uo, & pred” (the defendant) eat inde fine 
M die, 


Juugm. 205. 


4 
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21H. 8. e. 19. 


2 Book of 
Jod gm. 206. 


2d Book of 


THE Law or REPLEviNs. 


die, &c. & habeat retornum averiorum pred” 
detinend ſibi irrepleg' in perpetuum, & qua- 
liter, & c. uic' conſtare faciat hic, &c. & 
quod præd (the defendant) damna ſua oc- 
caſione premiſſ' recuperare debeat ; ſed quia 
neſcitur, &c.“ . That the plaintiff take no- 
thing by his writ aforeſaid, but be in mercy 
for his falſe claim, and the aforeſaid (the 
defendant) go hence without day, Sc. and 
have the return of the beaſts aforeſaid de- 
tained to him irrepleviſable for ever, and 
in what manner, Cc. the ſheriff make ap- 
pear here, Sc. and that the aforeſaid (the 
defendant) ought to recover his damages 
by occaſion of the premiſſes but becauſe 
it is unknown, Sc. 

But if there be a verdict for the avow- 
ant, the jury in that verdict aſcertains the 
damages, and then there needs no vrit of 
enquiry; but the judgment 1s entered, quod 
(the defendant) habeat retornum averiorum 
prediftorum, &c. Conſideratum eft etiam quod 
præd (the defendant) recuperet verſus pref. 
(the plaintiff) damna ſua præd &c. per Jura- 


| tores præd in forma præd aſſeſſa, nec non, 


&c. —eidem (the defendant) ad requiſitionem 


ſuam pro miſis & cuſtagiis, &c.” — © Thar (the 


defendant) have the return of the beaſts 
aforeſaid, c. It is alſo conſidered, that 
the aforeſaid (the defendant) recover againſt 
the aforeſaid (the plaintiff) his damages 
aforeſaid, &c. by the jurors aforeſaid in 


form aforeſaid aleſſed ; and moreover, f{,.— 


to the ſame {the defendant) at his requeſt 
for coſts and charges, &c.” 
So that wherever the judgment is given 


ec 206. on a verdict, either for plaintiff or defend- 


ant, 


yo 
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ant, that verdict aſcertaining the damages, 
there needs no writ of enquiry to iffue ; 
but where the judgment is not founded on 
a verdict, but on a demurrer or non hre 
of the plaintiff, Sc. there the damages mult 
be aſcertained by a jury on a writ of en- 
quiry ; becauſe what damages either party 
hath ſuſtained, is a matter of fact, and 


therefore to be ſettled by a jury, But if 


both parties conſent that the court ſhall 
ſettle the damages without a jury, then 
the entry is, © ſuper que jilſtic. hic ad peti- 
tionem ipſius (the defendant) ex ajjenſu pred” 
(the plaintiff) offident damna ipfius (the 
defendant) occafione pramiſſ', &c. ultra 
miſas, &c.” And this judgment 1s good, 
guia conſenſus tollit errorem. 

[By the 17 Car. 2. c. 7. it is enacted, 
that © wherever the plaintiff in replevin, 
upon a diſtreſs FoR RENT, ſhall be nonſuit 
before iſſue joined, in any court of record, 
the defendant making a ſuggeſtion, in na- 
ture of an avowry or cogniſance for the 
rent in arrear, to aſcertain the court of the 
cauſe of the diſtreſs, — the court, upon his 
prayer, ſhall award a writ to the ſheriff, 
to enquire of the ſum in arrear, and the 
value of the goods or cattle diſtrained. 
And that, upon the return of ſuch inqui- 
ſition, the defendant ſhall have judgment 
to recover againſt the plaintiff the arrear- 
ages of rent, in caſe the goods or cattle 
diſtrained ſhall amount unto that value; 
and in caſe they ſhall not amount to that 
value, then ſo much as the value of the 
goods or cattle diſtrained ſhall amount 
unto, with his full coſts of ſuit; and ſhall 

M 2 have 
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hood 


2 Wilſ. 117. 


Carth, 253. 
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have execution for the ſame by Feri facias, 


elegit, or otherwiſe.” And by the ſame 
ſtatute, the like proceeding may be had, 
where judgment 1s given for the avowant, 
or tor him that maketh cognizance for any 
kind of rent. And it is thereby further 


_ enacted, that “ in caſe the plaintiff ſhall 


be nonſuit after cognizance or avowry 
made, and iſſue joined, or if the verdict 
ſhall be given againſt the plaintiff, then 
the jurors that are impannelled to enquire 
of ſuch iſſue, ſhall, at the prayer of the 
defendant, enquire concerning the ſum in 
arrear, and the value of the goods or cat- 
tle diſtrained. And thereupon the avow- 
ant, or he that maketh c Cognizance, ſhall 
have the like judgment, Sc. as before. 
By this ſtatute the legiſlature intended, 
that the proceeding by <writ of enquiry, 
eri facias, and elegit, ſhould be final, for 
the avowant to recover his damages, and 
that the plaintiff ſhould keep his cattle, 
notwithſtanding the courſe of awarding a 
retorno habende, which is the right judg- 
ment; for the ſtatute hath not altered the 


judgment at common Jaw, but has only 


given a farther remedy to the avowant. 
The defendant had judgment upon de- 
murrer for a return irrepleviſable, as at 
common law, upon which a writ of en- 
quiry was awarded purſuant to the ſtatute. 
And on error brought, it was objectcd, 
that when the defendant proceeds on the 
ſtatute, he ought not to have judgment for 
a rcturn ; but the court held that the judg- 
mend 
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ment was well given, for the reaſons be- 
fore mentioned. 


habendo, procured a writ of enquiry of da- 


the writ of enquiry, and the inquiſition 
taken thereon, — becauſe there had been no 
avowry; for the avowry, which is in the 
nature of a declaration, is the only ground of 
an inquiry for the defendant in replevin. 


to enquire of the rent in arrear, purſuant to 
the ſtatute, no writ of enquiry can be 
AFTERWARDS awarded to ſupply the omiſ- 
fon; and therefore, in fuch caſe, the 
defendant muſt purſue the common law 
judgment of retorno halendo. But where 
the defendant avows, as overſeer, for 
a poor's rate, under the 43 E!:z. c. 2. 
and the plaintiff is nonſuit, or a verdict 
paſſes againſt him, and the jury are dif- 
charged without enquiring of the treble 
damages, given by that ſtatute to the de- 
fendant, the defect may be cured by a writ 
of enquiry ; becauſe ſuch enquiry is no 
more than an inqueſt of office. | 
As to the coſts in replevin, it is to be 
obſerved, that as the plaintiff in ſuch action 
might have recovered damages at the com- 
mon law, before the ſtatute of Gloceſter, 
ſo now by that ſtatute, (c. 1.) he is enti- 
tled to cofts, as a conſequence of thoſe 
damages. But the avowant or defendant 
in replevin had no right to coſts. till the 
7 IH. 8. c. 4. which gives damages and 
M 3 colts 


mages to be executed, - the court ſet aſide 
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But where the defendant pleaded 797 ce- c, of prac 
pit, and after obtaining judgment of retorno in C. P. 42. 


Where the jury who try the iſſue, omit 1 Lev. 255. 


Carth, 362. 
3 Will, 442. 
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coſts to every avowant, and to every per- 
ſon making cognizance, or juſtifying as 
bailiff in replevin, for any rent, cuſtom or 
ſervice, if his avowry, cognizance or juſti- 
fication be found for him, or the plaintiff 
be otherwiſe barred. The ſtatute of 21 U. 
8. c. 19. extends the. ſame benefit to de- 
fendants, avowing, making cognizance, or 
juſtifying, for damage feaſant. 
2 Rol. Rep. It has been holden, that altho' the 
437. power of making an avowry be given to 
an executor by the 32 H. 8. c. 37. which 
is ſubſequent to both the ſtatutes which 
give colts to an avowant, - yet ſuch exe- 
cutor is entitled to coſts, altho' they be 
not mentioned in the ſtatute which gives 
| the avowry. 
klard. 153, Bur it has been reſolved, that the defen- 
dant in replevin ſhall not recover coſts, 
if he claim property in the diſtreſs ; be- 
cauſe that is a caſe omitted out of the ſta- 
tutes which give the defendant his coſts in 
replevin. Tamen quære; for by the ſtatute 
of 4 Jac. 1. c. 3. the defendant obtaining 
judgment, ſhall recover coſts in every 
action, wherein the plaintiff might have 
recovered them againſt the defendant. 
G:0.Jac.;52o. And therefore in another caſe, where the 
defendant avowed for an amerciament by 
a court leet, which is equally a caſus omiſſus 
with the former; it was holden, that the 
avowant ſhould have his coſts. 
When the defendant proceeds by in- 
quiry on the 17 Car. 2. c. 7. he ſhall re- 


cover his full coſts of ſuit, as appears be- 
fore. | 


* — ,,, . 179. 
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And by the 11 G. 2. c. 19. which de- 
clares it to be lawful for the defendant in 
replevin to make a general avowry or cog- 
nizance for rent, relief, heriot, or other ſer- 
vice, it is enacted, that “ if the plaintiff in 
ſuch action ſhall become nonſuit, diſcon- 
tinue his action or have judgment againſt 
him, the defendant ſhall recover pouBLE 
coſts of ſuit.“ 

The defendant in replevin avowed the parnes's 
taking as a ſeiſure for an heriot cuſtom ; and notes, 4to. 
the plaintiff being nonſuited, a queſtion 148. 
aroſe, whether the defendant was entitled 
to double coſts? And it was holden that 

he was not; for, the avowry not being 
for a diſtreſs, the caſe 1s not within the 
ſtatute. 

By the 8& 9 V. Z. c. 11. it is enacted, 3 Bur. 1284. 
that © where ſeveral perſons ſhall be made 
defendants in any action or plaint of treſ- 
paſs, &c. and any one or more of them 
ſhall be acquitted by verdict, every perſon 
ſo acquitted ſhall recover his coſts.” Bur 
it has been holden, that this ſtatute does 
not extend to actions of replevin; for the 
word treſpaſs, as 1t 1s there uſed, only re- 
lates to treſpaſſes vi et armis. |] 


As to the Retorno Habendo, and ſecond Deli- 


Verance. 


In all cafes where the defendant in re- 
plevin avows and hath judgment, on ſuch 
avowry he ſhall have return of the beaſts 
awarded; becauſe the avowry allows the 
caption, but avoids the injuſtice thereof, 
by ſhewing he had good cauſe of taking 

ts M 4 ſuch 
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ſuch diſtreſs ; and conſequently, if ſuch cauſe 
of caption be approved of by the court, 
they mult, 1n juſtice, return the pledge to 
the avowant. 

And where the defendant, inſtead of an 
avowry, pleads to the writ of replevin; 
that is, where he does not admit the cap- 
tion and avoid the injuſtice of it, but by 
plea inſiſts, that the plaintiff ought not to 

have the writ of replevin, whether he the 
defendant took them or not ; yet here the 

defendant in ſome cales ſhall have return 

without any avowry or conuſance made.— 

And in order to ſettle this, it will be neceſ- 

ſary to take up a diſtinction already ob- 

ſerved, between pleas that diſaffirm property 

in the plaintiff, and pleas that admit pro- 

Salk. 91. perty in the plaintiff, As if the defend- 
ant in the replevin pleads property in the 

beaſts in himſelf, or in a ſtranger, (whe- 

Bro. Abr. tit. ther it be pleaded in abatement of the 


Pacer . , writ, in bar of the action, or in juſtifica- 
rs, pl. 28. 
Vent. 249. tion,) if the defendant prevails in it, he 


ſhall have return wiTHOUT ANY AVOWRY ; 
becauſe if theſe pleas be true, they deſtroy 
all right of complaint in the plaintiff for the 
caption and retention: and if the plaintiff 
hath no right to the writ of replevin, under 
the preſent form, nor under any other, he 
ought to have no benefit from his unjuſt 
complaint; and therefore the court muſt 
award reſtitution of the beaſts to the de- 
tendant, out of whole poſſeſſion they were 
taken by the replevin. 
But if the defendant pleads property in 
the plaintiff, and J. $.—though this plea 
abates the writ under the preſent form, yet 


by 


LY 


„„ 


a 
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by admitting the property in the plaintiff, 
it ſhews that the plaintiff and J. S. have a 
right to a replevin, tho" under another form, 
and conſequently the defendant ſhall not have 
return of the plaintiff's beaſts, unleſs he 
ſhews good cauſe for ſuch return, and avoids 
the injuſtice of the firſt caption complained 
of by the plaintiff. 


169 


So if the plaintiff in replevin lays the Bro, Abr. tt. 
caption in D. and the defengant pleads that Retorn des 


he took them in S. ab&/qze hoc that he took Avers, pl.23. 


them in D.—This plea, if found for the de- 


ſendant, may excuſe him from damages, 5. Raym. 
but can never give him a return of the 1017. 
beaſts without a conuſance or an avowry ; Pot 175. 


becauſe he leaves the plaintiff a right to 
retain his beaſts, when he neither denies 
the property to be in the plaintiff, nor 
ſhews any cauſe why he ſhould take them 
as a pledge. 

If the tenant offers his rent at the time 
of the diſtreſs taken, or before impound- 
ing, and the lord refuſes to accept it, he 
ſhall never after have return of the beaſts, 
though the rent be in arrear ;—becaule the 
diſtreſs is but a pledge for the rent, and 
when the rent is offered, the pledge ought 
to be reſtored ; conſequently the court will 
never award the return of the pledge to 
the lord, which he ought to have reſtored 


to the plaintiff before the replevin was taken 


Out. 


If the plaintiff be nonſuit before he de- Bro. Abr. ut. 


clares, the defendant ſhall have return of Retorn des 
Avers,pl. 33. 


Dyer 280, pl. 
14. 


the beaſts without making any conuſance 
or avowry; becauſe where there is no ex- 


preſs charge made againſt the defendant by 
a 


Raſt. Ent. 


a 


i 
# 
2 
* 
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Retorn des 
Avers, pl. 23. 
2 Ia. 340. 
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a declaration in court, the defendant hath 
not an opportunity to ſhew his cauſe of ca 
tion ; and ſince this 1s owing to the default 
of the plaintiff, he ſhall have no advantage 
from 1t by detaining the beaſts ; and there- 
fore the defendant, on ſuch nonſuit, ſhall 
have return, though he hath made no 
avowry. But if the plaintiff in replevin 
hath counted, and afterwards is nonſuited; 
ſince by the count, the defendant is charged 
with an unjuſt caption and detention, he 
muſt purge himſelf thereof by an avowry, 
before he can be entitled to have return; 
for the return of the beaſts is ordered by 
the court on the juſtice of the original cap- 
tion; and therefore the defendant muſt fir 
ſhew the juſtice of this caption, before hc 
can have a return. 
The return in this action was never 1r- 
repleviſable at common law, whether the 
nonſuit of the plaintiff had been before 
the avowry or after, or before or after iſſue 
Joined ; becauſe where the defendant had 
judgment for a return on a nonſuit, though 
after verdict, that judgment was not found- 
ed upon the verdict, but on the default of 
the plaintiff in withdrawing, himſelf, at any 
continuance day after the verdict. So that 
though the defendant had return, yet he 
had not the juſtice or legality of his caption 
eſtabliſhed by ſuch judgment; and there- 


fore as long as the caption and detention 


was not determined by the judgment of the 
court, ſo long they allowed the plaintiff 
after his own nonſuit to take a new reple- 
vin. 

But 
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But this was found very inconvenaent, 
becauſe, by this means the defendant could 
never get reſtitution of the beaſts; and 
therefore was not likely to recover his rent, 
ſince he wanted the pledge to compel the 
tenant to the payment. | 

To remedy this miſchief the ſtatute of 
IVeft. 2. c. 2. taking notice, that poſtquam 
adjudicatum fuerit diſtringenti retornum ave- 
riorum, et fic diſtrictus, poſtquam averin fic 
retornata iterum replegiaverit, et cum viderit 
diſtringentem comparentem in curid, paratum 
fibi reſpondere, defaltam fecerit, a quam ite- 
rum readjudicabitur diſtringenti retornum ave- 
riorum, et fic bis, vel ter, et in infinitum re- 
plegiabuntur averia ; provides, that quam cito 
adjudicatum fuerit retornum averiorum diſtriu- 
genti, per breve de judicio mandetur vicecomiti, 
-_ WH gud retornum babere faciat diſtringenti de 
e 4verits, in quo brevi inſeratur, quod vicecomes 
re e non deliberet fine brevi, in quo fat mentio 
ne % Judicio per juſticiarios reddito, Sc. which 
as is the writ of /econd deliverance. So that by 
ok Ml £145 act, if the plaintiff in replevin be once 
d. nonſuit, he cannot Now have a new reple- 
of vin, but the writ of ſecond deliverance ; 
ny which is a judicial writ, and iſſued out 
of the record of the replevin, in which the 
nonſuit was, and is to this purpoſe. 


* in curid naſtrd, Sc. adjudicata fuerunt ob de- 
the N Veltam ipſius A. fi retornum inde adjudicetur : 
cf Ml c eidem A. averia et catalla predifia fine 
Ye dilatione liberari facias, et pone, Cc. præ- 


dium B. Sc.“ 
© George 


I71 


« Rex vicecomiti E. ſalutem : Si A. fecerit Reg. Jud. 58. 
te, Oc. et etiam de catallis retornandis, que B. b 


Toft, 341. 
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© George the third, &c. To the ſheriff of 

Sc. greeting: If A. ſhall make you, &c. x 

well of the cattle to be returned, which to 

B. in our court, Sc. were adjudged hy 

reaſon of the default of the ſaid A. if a re. 

turn of them ſhould be adjudged, that yon 

then cauſe the beaſts and cattle aforeſaid ty 

be delivered without delay to the ſame 4. 

| and put, &c. the aforeſaid B. c.“ 
2 Inſt. 34, And by the above mentioned act, it i; je 


further provided, quod ſi iterato ille qui r-. 
plegiaverit averia, fecerit defaltam, vel ii Ml © 
occafione adjudicetur retornum diftriftionis, yo 
jam bis replegiatæ, remaneat diſtrictio illa in © 
Perpetuum 'irreplegiabilis, So that now if n 
the plaintiff do not prevail in the writ of MI © 
ſecond deliverance, but the defendant hath 

judgment, whether by the nonſuit of the A 


plaintiff, by abatement of the writ, or by di- 
continuance of the plea, the retorn 1s award- Ju 
ed irrepleviſable; that is, the defendant ſhall 
detain the beaſts as a pledge until the rent 
or duty for which they were originally taken, 
be paid to the defendant ; and the plaintif 
ſhall never be admitted to diſturb the de- 


fendant's poſſeſſion, by replevin or writ of 0 
ſecond deliverance. 
2 Init. 107, But if the plaintiff tender the rent for 1 
Sos which the diſtreſs was originally taken, the ” 
defendant ought to reftore the beaſts; and fo 


Ero.Jac 143. if he refuſes, the plaintiff may recover them Nef 
by action of detinue : becauſe, notwithſtand- * 
ing the judgment for return irrepleviſable, 
the beaſts (till remain as a pledge; and it 
the defendant refuſe to make reſtitution of H. 
the pledge upon tender of the rent, hi 4 

detention 
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detention then 1s unlawful, and the plaintiff 
may puniſh ſuch detention in an action of 
detinue. For though the return irreplevi— 
fable prevents the bringing back of the 
pledge; yet it does not veſt the abſolute 
property thereof in the defendant, but only 
2 qualified property until the rent is paid. 

The writ of ſecond deliverance is a ſuper- 2 Ioft. 341. 
ſedeas in law to the ſheriff, to forbear to Dyer 41. 
execute the writ de retorno habendo, obtained 
on the nonſuit of the plaintiff, if it comes 
to the ſheriff before return be made. It 
after return be made, it 1s in the nature of 
2 new replevin, as appears by the form 
thereof before mentioned. | 
n [But though the writ of ſecond deliver- Latch 72. 
ance is a ſuperſedeas of the writ de retorng Palm. 403. 
„ (babendo, yer it has been adjudged to be no 84. 95- 
herſedeas of the writ of enquiry of da- 
mages upon the 21 H. 8. c. 19. for thoſe | 
damages are not avowed for, bur are given 
as a compenſation for the expence and 
i wouble the avowant has undergone. 

* So it has been determined that the writ 2 Will. 116. 
of ſecond deliverance is no ſuperſedeas of 
the writ of enquiry of damages upon the 
61 nr. c. And therefore it ſhould Veatr. 64. 
te dem that the writ of ſecond deliverance 
nd s in effect taken away, where the de- 
tendant proceeds upon that ſtatute, by writ 
7 of enquiry of damages, and does not pur- 
ſue the common law judgment de retorio 
1 i babends,] | 
of MY. And the ſecond deliverance is always to 2 Lat. 341- 
„bring back the ſame diſtreſs which was 
frſt taken by the defendant, and for which 


he 


2 ASS. ASUS. ee 


174 


Ld. Raym, 
217. 
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he hath already judgment for a retum. 


So that if after the nonſuit, upon a 7etory 


habendo, the ſheriff returns elongata, by means 
whereof the defendant hath other beaſts a 
the plaintiff delivered him in w:ithernan, 
in this caſe, though there never was an 
return of the original diftreſs made to the 
defendant, (becauſe they were eloigned by 
the plaintiff, fo as the ſheriff could not 
make any return of them) yet the ca 
deliverance muſt go for the rh diſtreſs, and 
the plaintiff muſt declare of THAT diſtrek, 
For the writ of ſecond deliverance is a ju- 
dicial writ, which iſſues out of the record df 
the FIRST replevin, and therefote cannot 


vary from the record out of which it iſſues; 


becauſe it ſeeks a deliverance of thoſe ca- 
tle which were formerly judged to the 
defendant on the plaint:!!'s nonſuit; and 
therefore ex vi ſermini this ſecond deliverance 
muſt be of the ſame beaſts, of which the 


firſt deliverance was made to the plain 


by replevin. But it ſeems that after ti: 


ſecond deliverance purchaſed, the plaintif 


may move the court for a reſtitution of tht 
wil hernam beaſts. 

Where the defendant puts in a plea to the 
writ of replevin, as property in a ſtranger, 
or in the defendant ;—and theſe pleas dil 
affirming the property of the plaintiff, ar 
by verdict found for the defendant, or upon 
demurrer adjudged for him; in theſe caſe 
the defendant ſhall have return irreplevilz 
ble: for there could be no new replevin u 
common law, as upon a nonſuit, becauk 
the court had already given their judgment 


upon the legality of the caption. org 
1 the 
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the property be in the defendant, or a 
ſtranger, the plaintiff could have no cauſe 
to complain; and therefore to grant a new 
replevin, or, which is the ſame thing, not 
to have made the return irrepleviſable, 
were to leave that ſame point open to an 
examination, which had already been de- 
termined; and no writ of ſecond deliver— 
ance can be given by the ſtatute, for that 
is only upon the plaintiff's nonſuit. 

But if the defendant pleads property in 
the plaintiff and J. 8. which only abates Ante 168, 
the writ under the preſent form; or pleads 169. 
cepit in alio loco, which abates the count, 
and conſequently the writ; in theſe caſes, 
as there can be no return without an avow- 
ry, for reaſons already given; ſo that return 
cannot, in the nature of the thing, be ir- 
repleyiſable; becauſe theſe pleas, only 
abating the writ, mult neceſſarily allow a 
writ under a better form. And it were a 
contradiction to allow a new replevin to 
the plaintiff, for the ſame beaſts which the 
court hath returned to the defendant irre- 
pleviſable. So if the plaintiff confeſſeth 
the plea of the defendant to be true, the 
defendant ſhall have return, but not irre- 
levitable, 

If the writ of replevin abate for any 2 loft. 340. 
miſpriſion in the clerk, the defendant ſhall 
have no return at all; becauſe the plaintiff 
Is in no default, but the officer: ſo that, 
after ſuch abatement of the writ, the plain- 
's poſſeſſion of the beaſts continues. 
And therefore it ſeems that the defendant, 
en" this caſe, is driven to a new diſtreſs, 

* But 
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2 Init. 340. 


z Inſt. 330. 


2 Inſt, 338. 
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But if the writ abate by miſinformation, 
or other default of the plaintiff, the defen- 
dant ſhall have return of the beaſts, bu 
not irrepleviſable ; becauſe the defendant, by 
pleading to the. writ, allows the plaintf 
another writ, under another form. 

The act which awards the return irreple. 
viſable, extends only to the King's $UPERION 
courts of juſtice. For the act directs, g 
ettachietur ille qui diſtrinxit ad veniendum ad 


 certum diem coram fuſticiariis, coram quibus pli- 
cilum deducatur in præſeutid partium; — which 


words are to be underſtood of the king's juſt! 
ces in his ſuperior courts. For the judges of 
inferior courts, are looked upon as more ſub- 
Jett to miſtake and partiality, and therefore 
not to be truſted with the power of award- 
ing a return irrepleviſable, which is for 
ever to conclude the plaintiff. But h 
ſeems that where judgment was given upoi 
verdict, and not upon nonſuit, the interior 
courts could award a return irrepleviſable 
at common law. | 
We come now to ſhew what remedy ti 
defendant hath when he cannot come at 
the beaſts, on the writ de retorno habends. 
It is already: obſerved, that by the before 
mentioned act of Weſt. 2. c. 2. the ſneriff 
before he executes the writ of replevin, “ 
obliged to take from the plaintiff non /0/u 
Plegios de proſequends, ſed etiam de avtrii 
returnandis, fi adjudicetur returnand'; & | 
quis alio modo plegios ceperit, reſpondeat ip 
de pretio averiorum, et habeat dominus diſtrir 
gens recuperare per breve quod reddat ei li 
averia vel catalla, et fi non habeat bail 
et 


4 
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unde reddat, reddat ſuperior ſuus. The method 2 Inſt. 340. 
of proceeding upon this act is, that if the 3 Mod. 56, 
ſheriff by the writ de retorno habendo cannot 57 

find the original diſtreſs, but returns elon- 

gata, the defendant hath a ſcire facias to 
ſummon the perſons who became pledges 

for the plaintiff, at the execution of the 

original replevin, that the plaintiff would 

make return of the original diſtreſs, if re- 

turn thereof ſhould be awarded. This ſcire 

facias brings the pledges into court, and 

thereby gives them an opportunity to conteſt, 


why the defendant ſhould not have return 


of their beaſts, ſince the plaintiff's beaſts 
cannot be found, for whom they were 
pledges. If the pledges cannot ſhew cauſe, 
then the defendant hath a waiT to have re- Raft, 569, 
turn of the beaſts of the pledges, inſtead of 570. which 
the plaintiff, _y 

[But here it may be proper to obſerve, La. Raym. 
that the proceſs againſt the pledges in re- 278. 
plevin, in ſuch courts as are not of record, 


is not properly a ſcire facias; for every 


ire facias ought to be grounded upon a 
record; but it is rather a PRECEPT in nature 
of a ſcire facias.] 

If the pledges prove inſufficient, ſo as 2 Inſt. 340. 
the ſheriff can find none of their cattle, and 
thereby is obliged to return nibi! on the Bro. Abr. tit. 
writ iſſued againſt the beaſts of the pledges, Retorn des 


the ſheriff himſelf, by the ſaid act, then Avers, pl. 2. 


Dalt. Sher. 


becomes liable. And the defendant hach a 75. 


ſeire facias grounded upon the ſaid act, quod 
eadet ei (the defendant) tot averia or ca- 
talla. [Or, in ſuch caſe, the defendant may Ld. Raym. 
proceed againſt the ſheriff by action on the 775 

N caſe, 


Ss 
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caſe, for omitting to take pledges, or for 
taking ſuch as are inſufficient. 

Bur it ſhould be remembered, that there 15 
another act of parliament relative to pledges 
in replevin ; and that is the 11 G. 2. c. 19. 
which ordains, that, „the ſheriff, or other 
officer, granting a replevin, ſhall firſt take 
in his own name, from the plaintiff and 
two pledges, a bond in double the value of 


the goods diſtrained, conditioned for pro- 


ſecuting the ſuit with effect and without 


2 Will. 42. 


11 II. 6, 
b. 


16. 


delay, and for returning the goods, in caſe 
a return ſhall be awarded; which bond may 
be aſſigned to the avowant, who may bring 
an action thereupon in his own name.“ — 
The mode of proceeding on this act is now 
gener ally preferred, to the old remedy by /cire 
facias, where the replevin is upon a diſtre!s 
for rent. And it is not affected by the 17 
Car. 2. c. 7. for where the avow ant had jud; 7 
ment for want of a plea in bar, in purſuance 
of that ſtatute, it was held, that he had 
two methods of procceding in his election; 
either to execute a writ of enquiry, or to 
ſue upon the replevin bond; the plaintiff 
not having prolecuted his ſuit with effect. 
It the ſheriſf upon a replevin take pled- 
ges de reterno babende, and upon a return 
awarded return, % d ateria elangale ſunt, 
and then a /cire facias is brought againſt 
the pledges, and a uibil is returned, an 
action lies againſt the ſheriff; or, an ation 
nay be maintained againſt him, upon /ig- 
oi of this matter. 


From hence it ſhould ſeem, chat it! 


not neceſſury to ſue out a ſcire facias again? 
ch. 
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the pledges, and to have it returned nibil, 
in order to ground an action againſt the 
ſneriff for their inſufficiency. And this 
opinion is authorized by the following de- 
termination. þ 
An action on the caſe was brought againſt Rous v. Pat- 
the ſheriff for taking inſufficient pledges terſon. a 
upon a replevin, to which he pleaded not e 
guilty; and a verdi& being found againſt “?“ 
him, judgment was given thereon in the | 
court of C. B, A writ of error was brought 
in B. R. and it was objected, firſt, that | 
an action on the caſe was not the proper | 
remedy ; and ſecondly, that ſuppoſing ſuch 
ation lay, there ought to have been a 
ſcire facias firſt ſued out againſt the pledges. 
As to the firſt objection, the court held 
that by the ſtatute of Veſim. 2. the party 
diſtraining has an intereſt in the pledges, 
and if the ſheriff omits to take them, or, 
which 1s the fame thing, takes inſufficient 
ones, the party is aggrieved, and conſe- 
quently 1s entitled to his action. And as 
to the ſecond objection, it was determin- 
ed, that tho' a ſcire facias may be brought 
againſt the pledges, yet it does not follow 
from thence, that an action does not lie 
againſt the ſheriff, without firſt bringing 
a ſcire facias againſt the pledges. For tho” 
ſome books (2 Int. 340. F. N. B. 74. F. 
Bro. ſci. fa. 3. Raft. 569. b. Co. Ent. 637. 
Kin. 244.) mention ſuch a previous ſtep, 
ö yet, as the ſtatute does not direct it, and as 
no caſe declares it to be neceſſary, it would | 
„be hard to require ſuch a circuitous mode —_ 
of proceeding : and therefore the judgment 
of C. B. was affirmed. ] 
N 2 59 
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So that the defendant is now ſecured 
againſt the danger he was expoſed to at 
common law, which was, that the plain- 
tiff who had the poſſeſſion of the di- 
itreſs reſtored to him by the execution of 
the replevin, would often fell or diſpoſe of 
them pending the ſuit; and fo the defend- 
ant, though he had judgment, loit the 
fruits of it. 

There 1s. another remedy for the defend- 
ant, where the ſheriff returns elongata on 


the writ de retorno habendo, and that is by 


withernam againſt the plaintiff's beaſts; but 


this has been already mentioned, and dil- 
cuſled. 


VIII. Of the writ of recaption, 


It is already obſerved, that where the 
defendant hath judgment upon his avowry 
in replevin, he ſhall have reſtitution of the 
beaſts, to detain them as a pledge, until 
the rent or duty for which they were taken 
be pA or ſatisfied; and ſince he hath got 
ſecurity to have return upon making out 


the juſtice of his firſt caption, it is highly 


reaſonable, that pending that ſuit, t the ic. 
nant ſhould be protected from farther dil- 
treſſes, for the ſame rent or cauſe, for which 
the firſt diſtreſs was taken. For this py 
pole the writ of recaption was framed ; 
which, if the defendant be convicted, = 
ſhall be fined to the king; becauſe by the 
{ſecond caption the e takes upon 
him to determine the juſtice and legality 
of the firſt, while that very point is under 


the conſideration of the court of juſtice in 
Ry 


. ieh. 
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wiich the replevin depends. For if the firſt 
diſtreſs were lawful, he ſhall have return of 
it, and therefore the ſecond is unreaſonable; 
if the firſt were unlawful, much more fo is 
the ſecond taking for the fame cauſe ; ſo 
that the recaption lies even where the cauſe 
of the firſt caption was juſt. 
But it ſeems that if A. diſtrains beaſts 
damage feaſant, and pending that ſuit, the 
ſame cattle or other cattle of the ſame pro- 
prietors, treſpaſs on the foil of A. — A. 
may diſtrain again pending the firſt ſuit; 
becauſe each diſtreſs is for a prisTINCT 
and SEVERAL treſpaſs or injury, for which 
A. is entitled to fatisfaction. The reſtitu- 
tion of the cattle for the firſt treſpaſs will 
be no compenſation for the ſecond trei- 
paſs, ſince A. cannot legally with-hold 
them as a pledge for ſatisfaction of a ſe- 
cond treſpaſs, when the firſt is ſatisfied. 
[And if a plaint be removed out of the 
county into the common pleas by pore or 
recordari, and afterwards the plaintiff be 
nonſuit in the common pleas, before or 
after an avowry made, the lord after this 
nonſuit may diſtrain again for the ſame 


cauſe, and the tenant ſhall not have a re- 


caption ; becauſe there is not any plea de- 
pending; and yet the plaintiff may ſue a 
writ of ſecond deliverance upon the ſame 
record.] 

The deſign then of the writ of recaption 
being to prevent a ſecond diſtreſs for the 
SAME rent or duty, it follows that the de- 
fendant cannot avow as in replevin, be- 
cauſe the avowry is in order to have a 
return of the pledges; but in recaption, 
N 3 whe- 
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whether the firſt diſtreſs were juſt or un- 
lawful, the defendant cannot have return 
of the beaſts under the notion of the pledge; 
for that were to invert the deſign of the 
law, by allowing the defendant a ſecond 
diſtreſs, by judgment upon that very writ, 
which was framed to puniſh the perſon tak- 


ing a ſecond diſtreſs, for the ſame thing. 


F.N.B.72.B. 


29 E.3. 28. 


In the writ therefore of recaption, the 
defendant muſt jusriry as in treſpaſs; be- 
cauſe ſince he cannot avow the taking un- 
der the notion of a pledge for a rent 
or duty, (inaſmuch as he hath already a 
pledge for that, which will be returned 
to him, if in the event of the ſuit in 
replevin the rent appears to be in arrear) 
he muſt therefore be looked upon as a 
treſpaſſer, unleſs he can juſtify the taking 
for ANOTHER cauſe. And his defence mult 
be thus; — defendit vim & injuriam quando, 
&c. & quicquid eft in contemptum domini re- 
gis & ejus mandati. 

Hence it is, that there are no pledges de 
retorno habendo taken from the plaintiff, as 
in the replevin; becauſe tho' the deliver- 
ance of the beaſts to the plaintiff be imme- 
diate, as in the replevin, yet the defend- 
ant can have no return. For if the rent 
or duty was unpaid, for which the diſtreſs 
was taken, the defendant will have reſti- 
tution of his firſt diſtreſs; which being to 


remain in his hands till the rent be paid, 


there is no reaſon for the reſtitution of the 
ſecond diſtreſs; and conſequently no occa- 
ſion for the pledges de retorno habendo, as 
in the original replevin. 


And 
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And here it is not neceſſary to entitle a 
man to the writ of recaption, that the 
SAME BEASTS or Cattle be taken the ſecond 
time, which were firſt taken; but only that 
the cattle or beaits of the $a4ME PERSON 
were diſtrained for the sau E RENT or duty; 
for the injury is the ſame to the plaintiff 
in replevin, whether the firſt diſtreſs be 
again taken, or any other goods or cattle 
of the plaintiff, and the writ of recaption 
is to puniſh the inſury. | 

But if the lord diſtrains the beaſts of his 
tenant for rent, and afterwards diſtrains 
the beaſts of J. S. a ſtranger, being on the 
land, for the ſame rent; in this caſe no 
writ of recaption lies for this ſecond diſ- 
treſs; not for the tenant, becauſe the ſe- 
cond diſtreſs is not of the tenant's beaſts; 
—nor for J. S. becauſe the beaſts of J. S. 


were not formerly taken, and therefore 7. 


§. muſt take out an original replevin, or 
bring his action of treipaſs, as he thinks 
fit. 

Yet if the lord diſtrains his tenant, and, 
pending that plea, commands his ſervant 
to diſtrain the tenant again, for the SAME 
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rent, the tenant ſhall have a recaption 


againſt the lord himſelf for the ſecond diſ- 
treſs; becauſe the ſecond diſtreſs is eſteem- 
ed in law to be taken by the lord him- 
ſelf, according to the rule qui facit per 
alium, facit per ſe ipſum. So if the ſervant 
had taken the ſecond diſtreſs witheut the 
lord's command, yet if the lord had after- 
wards, by any ſubſequent act, agreed to the 
taking of the ſecond diſtreſs, as by joining 
in aid with the ſervant to deſend the jui- 
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tice of the caption ;—ſuch ſubſequent agree- 
ment makes it a diſtreſs of the lord, 
and to have been taken in his right «6 
initio. For omnis ratibabitio mandato equi- 


paratur ; and a parol agreement of the 


lord to the ſecond diſtreſs ſeems ſuſh- 
cient. 

Bur if there be no fuck command, or {ub- 
ſequent agreement of the lord, the te- 
nant ſhall have no recaption either againſt 
the lord or the ſervant, though the ſer- 
vant makes conuſance of the ſecond di- 


treſs in right of his lord, and for the ſame 


rent for which the lord took the firſt diſ- 
treſs: for the writ of recaption is to puniſh 
the ſecond caption, only where it is wil- 
fully made by the sau perſon that made 
the rſt, or by another under his direction 
or authority; and it may be, that the lord 
and his ſervant had not notice of each 
other's caption. 

So that where there is no precedent 
command, nor a ſubſequent agreement of 
the lord to the ſecond caption, the tenant 
is left to his action of treſpaſs againſt the 
ſervant; becauſe the ſecond caption is 2 
violation of property, and unlawful, tho 
the rent be in arrear; ſince the lord, by 
the firſt diſtreſs, hath taken a pledge for 
his rent, which will be returned to him if, 
in the event of the ſuit in replevin, the te- 
nant be found to be in arrear. 


If the lord diſtrains the beaſts of A. and 


3. for rent, and for the ſame rent diſtrains 


a ſecond time the beaſts of A. only, A. 
ſhall have a writ of recaption againſt the 
lord ; becauſe there is a diſtreſs of A. - 

read 
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ready for that rent, which the lord will 
have a return of, if the rent be found in 
arrear, But if the firſt diſtreſs had been 
only of A. the tenant, and the ſecond diſ- 
treſs had deen the cattle of A. and of B. 
a ſtranger, which they have in common, 
Fitz- Herbert makes a doubt whether A. in 
this caſe ſhall have a recaption, becauſe of 
B.'s intereſt in the cattle; for it is plain 
B. cannot join in the recaption, becauſe 
his beaſts were never diſtrained before. 
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he replevies, and the lord avows for 
rent, and the tenant pleads rien arrear, or 
levied by diſtreſs, and pending this ſuit 
other rent becomes due, the lord may 
diſtrain again the beaſts of the tenant for 
the laſt rent incurred, and no writ of re- 
caption lies for the tenant ; becauſe theſe 
diſtreſſes are for two diſtinct cauſes. But 
if the tenant had pleaded to the avowry in 
the firſt replevin, hers de ſon fre, and pend- 
ing that ſuit the lord had diſtrained again 
for another halr year's rent, the tenant 
ſhould have a writ of recaption; becauſe 
by the plea of hors de ſen fee the lord's title 
to the rent itfelf, and not to this or that 
particular aricar, is in «| ute, and that 
title may be determined by the firſt cap- 
tion; and theretore the ſecond diſtreſs be- 
Ing unneceſſary to try the title to the rent, 
the writ of recaption lies to prevent it, 
and puniſh the lord for taking the ſecond 
diſtreſs, and to protect the tenant from ſuch 
oppreſſion. 

And this writ of recaption lies for the 
tenant before avowry made by the lord in 


the 
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the firſt replevin ; for otherwiſe the remedy 
would not be adequate, becauſe the lord 
might harraſs the tenant by ſeveral 
diſtreſſes, before the lord, by the rules 
of the court, could be compelled to avow. 
But then the tenant muſt, in his declaration 
on the recaption, aver that the ſecond diſ- 
treſs was taken for the ſame cauſe as the 
firſt; otherwiſe the tenant fails in making 
out to the court his title to the writ of re- 
caption, and conſequently cannot puniſh 
the lord for taking the ſecond diſtreſs. 

[And a recaption lieth as well where the 
plea is depending in the county before the 
ſheriff, as where it 1s depending befor: 
juſtices of record.] 
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PRECEDENTS of Pleadings in 
Replevin. 


HE king, &c. We command you Writ of re- 
that juſtly and without delay you plevin. 
cauſe to be replevied the cattle of B. which 
D. took and unjuſtly detains, as it is ſaid, 
and afterwards thereupon cauſe him juſtly 
to be removed, that we may hear no more 
amour thereupon for want of juſtice, 
Ec. 
A. B. complains againſt C. D. in a plea plaint. 
of taking and unjuſtly detaining his cattle 
againſt ſureties and pledges, c. 


E. F. 
Pledges to proſecute, ) and 
G. H. 


Walker 
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Walker again/? Towerſy and others. 
M. 9 V. 3. Roll 48. 


Declaration, Ajad', to wit, OHN Tocoerſy, Reber: 


Pract. Reg. 
157 


* Copniſance 
dy overſeers 
for a poor's 
ate. 


| | Fheeler and William 
Stuboins, were ſummoned to anſwer to Thy. 
mas Malter in a plea, why they took a ſil- 


ver porrenger of the ſaid Thomas and un- 


juſtly detained it, againſt ſurety and pledge; 
until, Sc. And whereon the ſame Thos; 
by J. L. his attorney complains that the 
ſaid Joby, Robert and William, on the firſt 
day of May in the gth year of the reign c- 
the Lord William the third, now king of 
Euglaud, &c. in the Charter-houſe in the 
county of Middleſex aforeſaid, in a certain 
place there called the d:ve!/ing-bouſe of him 
the ſaid Thomas, took the ſaid porrenger of 
him the ſaid Thomas, and unjuſtly detained 
it, againſt ſurety and pledges until, &c, 
whereby the ſame Thomas ſays that he 1s 
prejudiced, and hath damage to the value 
of 301. And therefore he produces thc 
ſuit, Ge. 

And the ſaid %u, Rebert and William, 
by R. H. their attorney come and defend 
the force and injury when, Sc. and well 
acknowledge the taking of the porrenger 
aforeſaid in the ſaid place in which, Ec. 
and juſtly, Sc. becauſe they ſay, that at 
the ſaid time when, &c. the ſame John and 
Robert, being overſcers of the poor of the 
pariſh of St. Sepulchre in the county of 
Middleſex, by virtue of a certain warrant 
under the hands and ſcals of William It 

ters, 


! 
[ 
7 
c 
li 
( 


z CY uu, V9 1 


ATPENDLIYS., 


bers, Eſq; and Thomas Smith, Eſq; then 
two of the juſtices of the lord the now king, 
aſſigned to preſerve the peace in the county 
aforeſaid (quorum unus) to the warden of 
the church and the overſeers of the poor 
of the ſame pariſh, or any of them, directed, 
at the ſaid place in which, &c. demanded 
of the ſaid T. Walker to pay them 10s. 64. 
of lawful money upon him duly aſſeſſed 
towards the relief of the poor of the pariſh 
aforeſaid, by the authority and according 
to the tenor, purport and effect, of a cer- 
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tain ſtatute made and provided in a par- 43 Eliz. c. 2. 


lament of the lady Elizabeth, late queen 9. 19- 


of England, &c. held at Weſtminſter in the 
county of Middleſex in the 43d year of her 
reign; and becauſe the ſame Themas then 
and there refuſed to pay the ſaid 105. 64. 
to them the ſaid John and Robert, they the 
ſame John and Robert, as overſeers of the 
poor aforeſaid, and the ſaid William at their 
requeſt and in their aid, for the preſer- 
vation of the peace of the ſaid lord the 
king, (the ſame William being then a con- 
ſtable within the pariſh aforeſaid) by vir- 
tue of the ſtatute and warrant aforeſaid 
well acknowledge the taking of the por- 
renger aforeſaid, the ſaid time when, Sc. 
in the ſaid place in which, Sc. in the 
name of a diftreſs for the ſaid 10s. 64. 
upon him the ſaid 7. Walker as aforeſaid 


aſſeſſed towards the relief of the poor of 


the pariſh aforeſaid, then being in arrear 
and unpaid, and juſtly, Sc. And this they 
are ready to verify: wherefore they pray 
ſudgment, and a return of the porrenger 
atoreſaid, to be adjudged to them, Sc. 

2 And 
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Repl. And the ſaid Thomas ſays, that the ſaid 
De injuria fu4 John, Robert and William, by the reaſon 
OE before alledged, the taking of the por- 
renger aforeſaid of him the ſaid Thomas in 
the ſaid place in which, Se. ought not to 
acknowledge juſt, becauſe he ſays, that 
the ſaid John, Robert and William, the day 
and year aforeſaid in the declaration afore- 
ſaid mentioned, of their own wrong, with- 
out ſuch cauſe by them in their cogniſance 
atoreſaid above mentioned, the porrenger 
aforeſaid of him the ſaid Thomas in the laid 
place in which, &c. took and unjultly de- 
tained, againſt ſurety and pledges, &c. in 
manner and form as the ſaid Thomas above 
againſt them complains : and this he prays 
may be inquired of by the country : and 
the ſaid John, Robert and William likewiſe, 
Sc. Therefore, Oc. 


croſſe againſt Bilſon. 


Declaration. North'ton, to wit. ON Bilſon was ſum- 
* moned to anſwer to 
highway. Samuel Croſſe in a plea, why he took a mare 
Salk. 3. of him the ſaid Samuel and unjuſtly de- 
Pratt. Reg. tained it, againſt ſurety and pledges, 6. 
7. And whereon the ſame Samuel by V. I. 
his attorney complains, that the ſaid 7% 
on the firſt day of October in the 12th year 
of the reign of the lord William the third, 


late king of England, &c. at Ilarding.ſtor 


in the county aforeſaid, in a certain place 


there called the king's highway, a mare o 
him the ſaid Samuel took and unjuſtly de- 
tained it, againſt ſurety. and pledges, until 
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Sc. whereby the ſame Samuel ſays that he 
is prejudiced, and hath damage to the 


value of 101. And therefore he produces 
the ſuit, Ec. 


And the ſaid John Bilſon by J. B. his Cogniſance 
attorney comes and defends the force and for damage 


injury when, &c. and as bailiff of the moſt 
noble William lord Leimpſter well acknow- 
ledges the taking of the mare aforeſaid the 
ſaid time when, &c. in a certain place 
called the queen's highway, and juſtly, &c. 
becauſe he ſays, that the ſaid place con- 
tains, and the. ſaid time when, &c. did 
contain in itſelf, half a rod of land with 
the appurtenances in Harding ſton aforeiaid 
which ſaid half rod of land long before 
and the ſaid time when, &c. was parcel 
of a certain antient meſſuage in Harding- 


ſton aforeſaid ; which ſaid meſſuage long 


before, and the ſaid time when, Cc. was 
the ſoil and freehold of the ſaid lord 
Leimpfter ; and becauſe the mare aforeſaid 
the ſaid time when, Sc. was in the ſaid 
half rod of land in which, Cc. doing da- 
mage there, the ſaid Jobn, as bailiff of 
the ſaid WHilliam lord Leimꝑſter, well ac- 
knowledges the taking of the mare afore- 
laid, in the place in which, Sc. and juſtly, 
Sc. doing damage there, Sc. without that, 
that the ſaid Jh took the mare aforeſaid 
in a certain place called the king's highway, 
as the ſaid Samuel againſt him hath de- 
clared: and this he is ready to verify: 
wherefore he prays judgment, and a return 
of the mare aforeſaid, to be adjudged to 
him, Sc. | 


And 
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Pleain Main- And the ſaid Samuel ſays, 6 the ſaid 
tenanceof the 70% Bilſon, as bailiff of the moſt noble 


declaration. 


Demurrer. 


Joinder, 


William lord Leimpſter, the taking of the 
mare aforeſaid ought not to acknowledge 
juſt, becauſe he ſays, that he the ſaid Job; 
Bilſon the ſaid time when, Sc. took the 
mare aforeſaid in the ſaid place then called 
the king's highway, in manner and form as 
tne ſaid Samuel above by declaring hath 
alledged: and this he prays may be in- 
quired of by the country. 

And the ſaid John ſays, that he to the 
plea of the ſaid Samuel above in replying 
picaded hath no neceſſity, nor 1s by the 
law of the land obliged in any manner 
to anſwer, becauſe he ſays, that the ſame 
plea is not ſufficient in law to maintain 
his declaration aforeſaid: and this he is 
ready to verify : wherefore for want of a 
ſufficient replication in this behalf the 
ſame John as before prays judgment, and 
that the declaration aforeſaid may be quaſh- 
ed. 

And the ſaid Samuel, for that he hath 
above alledged ſufficient matter in law for 
him the ſaid Samuel to maintain his action 
and declaration aforeſaid, which he is ready 
to verify, which ſaid matter the ſaid 7% 
doth not deny, nor to the ſame in any wilt 
anſwer, but that averment hath altogether 
refuſed to admit, prays judgment, and his 
damages by reaſon of the taking and unjust 
detention of the mare aforeſaid, to be ad- 


i Sid. 189, jodged to him, Sc. And becauſe tlie juſ⸗ 


. tices here will adviſe themſelves of and 
136, upon the premiſſes before they give judg- 
Cro. El. 222, ment thercon, day is given to the partics 


alore- 
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aforeſaid here until from the day of St. 
Michael in three weeks to hear their judg- 
ment thereon, becauſe the ſame juitices 
here thereof not yet, c. On which day 
here comes as well the ſaid Samuel as the 
ſaid John by their attornies aforeſaid ; and 
hereupon the premiſſes being ſeen, and by Judgment for 
the juſtices here more fully underſtood, it the plaintiff, 
ſeems to the ſame juſtices here, that the 
plea. of the ſaid Samuel above in replying 
pleaded is ſufficient in law to maintain his 
declaration aforeſaid, as the ſaid Samuel hath 
above alledged ; wherefore the ſaid Samuel 
ought to recover his damages by reaſon 
of the premiſſes againſt the ſaid John + but Inquiry a- 
becauſe it is unknown what damages the warded. 
ſaid Samuel! hath ſuſtained by reaſon of the 
premiſſes, the ſheriff is commanded, that 
by the oath of twelve good and lawful men 
of the county aforeſaid he diligently in- 
quire what damages the ſaid Samuel hath 
- ſuſtained, as well by rraſon of the premiſſes, 

as for his coſts and charges by him about 


h his ſuit in this behalf expended; and the 
r inquifition which he ſhall thereof make, 
n certify here on the octave of St. Hilary un- 
y der the ſeal, &c. and the ſeals, &c. On 
1 which day here comes the ſaid Samuel by 
e his attorney aſoreſaid ; and the ſheriff, to 
er wit, Cæſar Child, Bart. hath now returned 
5 here a certain inquiſition taken before him 


{ at the town of North'ton in the county afore- 
J- ſaid on the 19th day of January laſt paſt by 

the oath of twelve, Sc. whereby it is found 
that the ſaid Samuel hath ſuſtained damages 
by reaſon of the premiſſes, beſides his coſts 
and charges by him about his ſuit in this 


behalt 
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behalf expended, to 805. and for thoſe 
coſts and charges to 24. Therefore it is 
conſidered, that the ſaid Samuel do recover 
againſt the faid John his damages aforeſaid 
to 80 5. and 24. by the inquiſition aforeſaid 
in form aforeſaid found, and alſo 12 J. 175. 
44, to the ſaid Samuel at his requeſt for 
his coſts and charges aforeſaid, by the court 
here of increaſe adjudged ; which ſaid da- 
mages in the whole amount to167. 175. 6d. 


And the ſaid Fohn in mercy, Sc. 


Afterwards, to wit, on day next 
after in this ſame term, before the 
lady the queen at Weſtminſter comes the 


| ſaid John by A. M. his attorney, and ſays, 


No original. 


No warrant 
of attorney. 


that in the record and proceedings aforeſaid, 
and likewiſe in the rendition of the judg- 
ment aforeſaid, there is manifeſt error, in 
this, to wit, that by the record aforeſaid 
it appears that the judgment aforeſaid, in 
form aforeſaid given, was given for the ſaid 
Samuel Croſſe againſt him the ſaid John Bil- 
ſon; when, by the law of the land of this 
kingdom of England, judgment 1n the plea 
aforeſaid ought to have been given for the 


faid John againſt the ſaid Samuel: there 


1s error allo in this, to wit, that by the 
record aforeſaid it appears that the faid 
Jobn was ſummoned to anſwer to the ſaid 
Samuel in the plea aforeſaid ; yet no original 
writ between the parties aforeſaid, in the 
plea aforeſaid, is filed of record, nor remains 
of record in the ſaid court of the lady the 
queen of the bench; therefore in that there 
is manifeſt error : there is error alſo in this, 
to wit, that by the record aforeſaid it ap- 


Pears 
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pears that the ſaid Samuel, in the ſaid court 
of the lady the ſaid queen of the bench, 
came and appeared by V. L. his attorney; 
yet the ſaid V. L. had no warrant of attor- 
torney of record by writ of the now lady 
the queen, nor without writ, to warrant his 
appearance for the ſame Samuel in the plea 
aforeſaid : there is error alſo in this, to wit, 
that by the record aforeſaid it appears, that 
the ſaid John, in the ſaid court of the ſaid 
lady, the now queen of the bench, appear- 
ed by William Marriot his attorney ; never- 
| theleſs W. M. had no warrant of attorney 
of record by writ of the lady the queen, 
nor without writ, to warrant his appearance 
for the ſaid John in the plea afbreſaid : and Several cerri- 
the ſame John prays ſeveral writs of the orarie: pray- 
lady the queen, to wit, one to the chief ed. 
juſtice of the ſaid lady the queen of the 
bench, and another writ to the cuſtos bre- 
dium of the ſaid lady the queen of the bench 
aforeſaid to be directed, to certify the ſaid 
lady, the now queen, more fully the truth 
thereof: and to him they are granted, Sc. 
Whereupon Tueſday next, after 15 days of Rule to re- 
the Holy Trinity, is given by the court of turn them. 
the ſaid lady the queen now here, to return 
to the court of the ſaid lady the queen, be- 
fore the queen herſelf at Weſtminſter, the 
ſaid ſeveral writs of certiorari above prayed: 
the ſame day is given to the ſaid Samuel 
there, Sc. And the ſaid chief juſtice of 
the bench aforeſaid, and the ſaid cuffos bre- 
dium of the ſaid lady the now queen, on 
that day have not, nor hath either of them, 
returned the ſeveral writs aforeſaid, neither 
2 have 
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have they, or either of them, done an 
thing therein : and hereupon the ſaid Samue] 
freely here into court comes and ſays, that 


there is no error either in the record and 


proceedings aforeſaid, or in the rendition 
of the judgment aforeſaid ; ; and prays that 
the court of the ſaid lady the queen, now 
here, may proceed to the examination as 
well of the record and proceedings afore- 
ſaid, as of the matters aforeſaid above for 
error aſſigned, and that the judgment afore- 
{aid may be in all things affirmed : but be- 
cauſe the court of the ſaid lady the queen, 
now here, are not yet adviſed to give their 
judgment of and upon the premiſſes, day 
therefore is given to the parties aforeſaid, 
before the lady the queen, until in a month 
of St. Michael] whereſoever, Ec. to hear 
their judgment thereon ; becauſe the court 
of the ſaid lady the queen now here thereof 
not yet, &c. On which day, before the 
lady the queen at Weſtminſter, come the 
partics aforeſaid, by their attornies afore- 
taid ; whereupon as well the record and 
proceedings aforeſaid, and the judgment 
on the ſame given, as the ſaid cauſes and 
matters above for error aſſigned and alledg- 


ed, being ſeen, and by the court of the ſaid 


lady the queen now here more fully under- 


ſtood and diligently examined, becauſe it 
ſeems to the court of the ſaid lady the queen 
here, that the judgment aforeſaid is in no- 
thing vitious or defective, and that there is no 
error in that record; it is conſidered, that the 
judgment aforeſaid be in all things affirmed, 
and remain in its full force and effect, _ 
I | | al 
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ſaid cauſes above for error aſſigned in any 
wiſe notwithſtanding, Sc. And it is fur- 
ther conſidered by the ſame court, that the 
ſaid Samuel do recover againſt the ſaid 7Jobn 
121. to the ſame Samuel by the court of 
the ſaid lady the queen now here by his 
aſſent adjudged, according to the form of 
the ſtatute thereof lately made and pro- 3 H. 7. c.10, 
vided, for his coſts, charges and damages, 
which he hath ſuſtained by reaſon of the 
delay of execution of the judgment afore- 
ſaid, on pretence of proſecuting the ſaid 
writ of the lady the queen to correct error 
of and upon the premiſſes; and that the 


fame Samuel may have thereof his execu- 
tion, GCC. 
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Ilubbard againſt Handford. 


Midd', to wit. fd [chard Handford was ſum- Declaration. 

moned to anſwer to Kich- Replevin in 
ard Hubbard, in a plea, why he took the > B. 

goods and chattels of him the faid Richard 
Hubbard, and unjuſtly detained them, againit 
ſurety and pledges, until, &c. And where- 1 
on the ſame Richard Hubbard by J. P. his 1 

attorney complains, that the ſaid Richard 1 
Handford on the 7th day of October in the 
2d year of the reign of the lord and lady 
William and Mary, now king and queen of 
| England, Sc. at the pariſh of St. Margaret 
Weſtmi:ler in the county aforeſaid, in a 
certain place there called Peter-/reet, took 
the goods and chattels following, to wit, 

one jack, two ſpits, 18 pewter plates, Sc. 
(reciting ſeveral other particulars) of the ſaid 
O 3 Richard 
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Sir Robert 


Mar ſham ſei- 


ſed in fee of 
the place 
where, Sc. 


NIX. 


Richard Hubbard, and unjuſtly detained 
them, againſt ſurety and pledges, until, 
Sc. whereby the ſame Richard Hubbard 
ſays, that he is prejudiced, and hath damage 
to the value of 20 J. And therefore he pro- 
duces the ſuit, Sc. | 

And the ſaid Richard Handford by J. L. 
his attorney comes and defends the force 
and injury, when, &c. and well avows the 
taking of the goods and chattels aforeſaid, 
in the ſaid place where, &c. and juſtly, 


Sc. becauſe he ſays, that the ſame place, 


where the taking of the goods and chattels 
aforeſaid is ſuppoſed to be, contains, and 
at the ſame time when the taking of thoſe 
goods and chattels 1s ſuppoſed to be, did 
contain in itſelf, a certain piece or parcel 
of land, with the appurtenances, in a place 
called Peter-ſtreet, otherwiſe Bowling-alley, 
in the pariſh of St. Margaret Weſtminſter 
aforeſaid, in the county aforeſaid ; of which 
ſaid piece or parcel of land, with the ap- 
purtenances, one Rober! Marſham, knt. be- 
fore the ſaid time when, Sc. was ſeiſed in 


demiſed it to his demeſne as of fee ; and being ſo there- 
the defendant of ſeiſed, the ſaid Robert, before the ſaid 


for 5 i years. 


time when, Cc. to wit, on the 16th day of 
May, in the firſt year of the reign of the 
lord apd lady the now king and queen, at 
the pariſh of St. Margaret Weſtminſter afore- 
ſaid, in the county aforeſaid, demiſed the 
ſame piece or parcel of land, with the 
appurtenances, to the ſaid Richard Hand- 
ford, to hold to the ſame Richard and his 
aſſigns from the feaſt of the Bleſſed Virgin 
Mary then laſt paſt before the date of the 
ſame demiſe, for the term of*51 years from 

| | thence 


AF F &-N: DL 1X; 

thence next enſuing and fully to be com- 
pleat and ended: by virtue of which ſaid 
demiſe the faid R. Handford was poſſeſſed of 
the ſame. piece or parcel of land for the term 
aforeſaid; and ſo being thereof poſſeſſed, 
the ſame R. Hand/ord, afterwards, and be- 
fore the ſaid time when, c. had erected 
and built the ſaid meſſuage or tenement on 
the piece or parcel of land aforeſaid, and 
was thereof poſſeſſed ; and being ſo thereof 
poſſeſſed, he the fame Richard Handford, 
before the ſaid time when, Cc. to wit, on 
the 20th day of December, in the firſt year 
of the reign of the ſaid lord and lady the 
now king and queen aboveſaid, demiſed the 
meſſuage aforeſaid, with the appurtenances, 
to the faid Richard Hubbard from the feaſt 
of the birth of our Lord then next following 
for the term of one whole year from thence 
next enſuing fully to be compleat and 
ended; yielding therefore for the ſame 
year to the ſaid Richard Handferd, or his 
aſſigns, the rent of 15 /. of lawful money 
of England, at the four moſt uſual feaſts in 
the year, to wit, the feaſts of the annuncia- 
tion of the Bleſſed Virgin Mary, St. Jobn 
the baptiſt, St. Michael the archangel, and 
the birth of our Lord, by even and equal 
portions : by virtue of which ſaid demute 
the ſaid Richard Hublard into the meſſuage 
aforeſaid with the appurtenances entered, 
and was thereof poſſeſſed, and the ſame 
meſſuage with the appurtenances for the 
ſpace of three quarters of a year occupied ; 
and becauſe the ſum of 117. 5 s. of the 
rent atoreſajd, aſter the demie to made 
O 4 tor 
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and tor three for the ſaid three quarters of a year at the 
quarters rent feaſt of St. Michael laſt paſt, and before 


ar ear di- 
trained. 


Repl' That 
the ren. was 
not in arrear. 


Iſſue. 


8 = 


the taking of the goods and chattels afore- 
ſaid, were to the ſame Richard Handford in 


arrear and unpaid, the ſame Richard Hand- 


ford well avows the taking of the goods 


and chattels aforeſaid in the ſaid place where, 


Sc. and juſtly, Sc. for the ſaid 11 J. 53. 
to the ſame Richard Handford in form afore- 
ſaid being in arrear, as in the meſſuage 
aforeſaid with the appurtenances to the di- 


ſtreſs of the ſaid Richard Handford in form 


aforeſaid charged and bound: and this he 


is ready to verify: wherefore he prays judg- 
ment, and a return of the goods and chat- 
tels aforeſaid, to be adjudged to him. 
And the ſaid R. Hubbard ſays, that the 
ſaid R. Handford for the reaſon before al- 
ledged ought not to avow the taking of 
the goods and chattels aforeſaid in the ſaid 
place where, Sc. juſt, becauſe he ſays, that 
the ſaid 111. Gs. of the rent aforeſaid at 
the ſaid time when, Fc. were not in arrear 
and unpaid to the ſaid Richard Hand/ord, 
nor was any penny thereof at the ſaid time 
when, Sc. in arrear to the ſaid Rirhard 
Hendford, as the ſaid Richard Handford in 
his avowry aforeſaid hath above alledged: 
and this he prays may be inquired of by the 
country: and the ſaid Richard Handford 
likewiſe, Sc. Therefore the ſheriff is com- 
manded, that he cauſe to come before the 
lord and lady the king and queen from the 
day of the Holy Trinity in three weeks 


whereſoever, &c. 12, &c. by whom, Cc. 


and who neither, Ce. to recognize, &c. 
becauſe 
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becauſe as well, &c. The ſame day 1s 
given to the parties aforeſaid, &c. On 
which day before the lord and lady the 
king and queen at Weſtminſter come the 
arties aforeſaid by their attornies afore- 
laid; and the ſheriff hath not returned the 
writ, nor done any thing therein ; there- 
fore as before the ſheriff is commanded, 
that he cauſe to come before the lord and 
lady the king and queen from the day of 
St. Michael in three weeks whereſocver, 
Sc. 12, Sc. by whom, Sc. and who nei- 
ther, Sc. to recognize, Sc. becauſe as 
well, Sc. The ſame day is given to the 
parties aforeſaid, oc. | 


[ 


Legg againſt & ep bens and others. 


Glouceſter, to wit. mas Stephens, eſq; 
| Robert Parker, eq; 
and Richard Broke, were ſummoned to an- 
ſwer to Nicholas Legg in a plea, why they 
took the cattle of him the ſaid Nicholas 
and unjuſtly detained, againſt ſurety and 
pledges until, &c. And whereon the ſame 
Nicholas by P. Hedges his attorney com- 
plains, that the ſaid Thomas, Robert and 
Richard, on the tenth day of November in 
the 32d year of the reign of the lord 
Charles the ſecond, now king of England, 
Sc. at the pariſh of Old Sodbury in the 
county aforeſaid, in a certain place there 
called the Stub Riding, took the cattle, to 
wit two oxen, of him the ſaid Nicholas and 
unjuſtly detained them, againſt ſurety and 
pledges 
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piedges until, Sc. whereby the ſame N. 
cholas ſays that he is prejudiced, and hath 
damage to the value of 20 J. And there- 
fore he produces the ſuit, &c. | 

And the ſaid 7. Stephens, R. Parker and 
R. Broke, by T. Edwards their attorney 
come and defend the force and injury when, 
&c. and the ſaid T. Stephens and X. Parker 
well avow, and the ſaid Richard, as bailiff 
of the ſaid 7. S. and K. P. well acknow- 
ledges the taking of the cattle aforeſaid in 
the ſaid place where, &c. and juſtly, &c. 
becauſe they ſay, that the ſame place, 
where the taking of the cattle aforeſaid is 
ſuppoſed to be, doth contain, and at the 
ſaid time, when the taking, of thoſe cattle 
1s ſuppoſed to be, did contain in itſelf 80 
acres of meadow with the appurtenances, 
called Sub Riding, ſituate in the pariſh of 
Old Sodbury, and then and from time im- 
memorial was and yet is parcel of the manor 
and within the manor of Old Sodbury in the 
county aforeſaid, and within the juriſdiction 
of the court-leet and view of frankpledge 
within ſpecified ; and that long before the 
ſaid time when, Sc. to wit, on the 10th 
day of March in the. 32d year of the reign 
of the ſaid lord the now king, and long 
before, the ſaid 7. S. R. P. and one J. Neal: 
late of Deane in the county of Bedford, eſq; 
were jointly ſeiſed of and in the ſaid manor 
of Old Sodbury aforeſaid with the appurte- 
nances, ſituate within the pariſh of O14 
Sodbury aforeſaid, in their * as of 
fee; and that at the ſaid time when, Sc. 
the ſaid N. Legg was and yet is occupier of 
the ſaid cloſe called & Riding, and yr 

the 
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whoſe eſtate the ſame T. K. and J. have Preſcription, 


in the ſame manor with the appurtenances, 
from time immemorial have had, and been 
accuſtomed to have, within the manor 
aforeſaid, a certain court of view of frank- 
pledge, and all things which to a court 
of view of frankpledge belong, of all the 
inhabitants and refiants within the manor 
aforeſaid twice a year, to wit, once within 
2 month next after the feaſt of Eater, and 
again within a month next after the feaſt 
of St. Michael the archangel, before their 
ſteward of that court for the time being 
within that manor yearly to be held, as to 
the ſaid manor with the appurtenances be- 


longing and appertaining : and the faid Court-leet, 


Thomas, Robert and Richard farther ſav, 
that before the ſaid time when, &c. to wit, 
at a court of view of frankpledge of the faid 
Thomas, Robert and John, held at Old Sca- 
bury aforeſaid within the manor aforeſaid, 
within a month next after the feaſt of 


Eaſter, to wit, on the 19th day of April in 


the 32d year of the reign of the ſaid lord 


the now king of England, &c. before T. 
Edwards, being then ſteward of the ſaid T. 
Stephens, R. Parker and F.* Neale, of the 
court of view of frankpledge, by the oath 
of 12 free and lawful men within the pariſh 
aforeſaid refiant and inhabiting, - then and 
there to inquire and preſent thoſe things 
which to the court-leet and view of frank» 
piedge aforeſaid then belonged, then in 
the ſame court being charged aad ſworn, 
then and there in the ſame court it was pre- 
tated, among other things, that the ſaid 
Nithol:s 
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Nicholas Legg the now plaintiff, then and 
tor three months then laſt paſt being occu- 
pier of the ſaid cloſe called the Stub Riding 
within the juriſdiction of that court, hal 
not opened the king's highway, being with- 
in the precinct of the manor aforeſaid, and 
within the precin& of the leet aforeſaid, 
and the juriſdiction of the ſaid court of 
view of frankpledge, leading from the 
pariſh of Tate in the county aforcſaid croſs 
the ſaid cloſe called the Su Riding unto 
and into a certain common held called 
Horwood Common within the precinct of the 
ſame manor, and within the precinct of the 
ſaid leet, and the juriſdiction of che court 
of view of frankpledge aforeſaid, which 
before then there within the juriſdiction of 
the court-leet aforeſaid he had ſtopped up 
and ſtraitened, and the fame way ſo ſtraiten- 
ed and ſtopped up then and for the ſpace 
of three months then laſt paſt had continued 
ſtraitened and ſtopped up, to the common 
nuſance of the people of the ſaid lord the 
king there by that way deſiring to paſs ; 
whereupon the ſaid N. Legg, the occupier 
of the ſaid cloſe called the Su Riding, tor 
the cauſe aforeſaid, at and by the "ame 
court of view of frankpledge then and there 


was amerced ; which ſaid amercement by 
affeerors then and there in the ſame court 


of view of frankpledge, to wit, IV. I pile 
and T. Adey, Affeerors in the fame court, 
thereto then charged and ſworn, then and 
there was duly affeered to 40s. and farther 
in the ſame court by the ſaid then ſteward 
of the ſaid court, and the jurors aforeſaid, 


it was ordered, that the ſaid N. Leeg, rs 
| the 
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the occupier of the cloſe aforeſaid, ſhould 

open and leave open the way aforeſaid for Order to open 

the ſubjects of the lord the now king there the way. 

after to travel and paſs before the 23d day 

of May then next following, under the pe- 

nalty of 47. of lawful money of England, to 

be forfeited to the lord in default thereof: 

and the ſame J. Stephens, R. Parker and &. 

Broke farther ſay, that the ſaid N. Legg af- 

terwards, to wit, the ſame day, year and 

lace laſt mentioned, had notice of the order Notice. 

aforeſaid, and that he being as aforeſaid the 

occupier of the cloſe aforeſaid called the 

Stub Riding, did not open the ſame wav 

for the liege ſubjects of the ſaid lord the 

king there co travel and paſs at any time 

before the ſaid 23d day of May then next 

enſuing, according to the form of the 

order aforeſaid, by reaſon whereof at an- 

other court of view of frankpledge of the 

ſaid 7. Stephens, K. Parker and J. Neale, 

held at Old Sedbury aforeſaid within the 

manor aforeſaid, before the ſteward afore- 

ſaid, within one month next after the feaſt 

of St. Michael, to wit, on the 23d day of 

Uftcber in the 324 year of the reign of 

the ſaid lord the king aboveſaid, by the 

oath of twelve other iree and lawful men, 

being then in the ſame court laſt men- 

toned, lawfully ſworn and charged to in- 

quire and preſent in form aforeſaid, it 

was in the ſame court preſented, that the Preſentmeat, 

„did . Legg, the occupier of the cloſe bt it was 

d aforeſaid called the Stub Riding, had not or 
opened the ſame way for the liege ſub- 

jects of the lord the now king there to 

travel and paſs, according to the form of 


5 
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the ſaid order laſt mentioned in that he. 
half ſo as aforeſaid then before for that 
purpoſe made; and that by reaſon thereof 
the ſaid N. Legg, the occupier of the ſaid 
cloſe called the Stub Riding, had forteited 
to the ſame T. Stephens, R. Parker and 7. 
Neile, the lords of the court aforeſaid, 
and of the manor aforeſaid with the ap- 
purtenances being then in form aforeſaid 
ſeiſed, the ſaid ſum and penalty of the 
ſaid 4/. of lawful money of England: And 
the ſaid T. Stepbens, Robert Parker and 
Richard tarther ſay, that afterwards, and 
before the ſaid time when, Sc. to wit 
28th dar of Ocfober in the 32d year of 
the reign of the ſaid lord the now king, 
D-ath of one the ſaid ohn Neile at Old Sodbury afore- 
of the lords. ſaid in the county aforeſaid died, whereby 
not only the faid manor with the appur- 
tenauces came to the ſame 7. Stephens and 
R. Parker by right of ſurvivorſhip, but 
the right of having the ſaid amercement 
and penalty accrued to them the fad 
Thomas and Robert: and the ſame T. Ke 
phens, Robert Parker and Richard farther 
ſay, that at the time of the ſeveral pre- 
ſentments and courts aforeſaid ſo as afore- 
ſaid held and made, the way aforeſaid wa 
ſtopped and ſtraitened, and ſo continued, 
by rhe ſaid N. Legg, the occupier of the 
cloſe aforeſaid, to the common nuſance 0! 
the ſubjects of the ſaid lord the king; and 

| becauſe the ſaid ſum and penalty of 4% 
above mentioned at the ſaid time when, 
Sc. was in arrear and unpaid, altho' it 
was demanded of the ſaid I. Leg, to wil, 
at Old Sodbury aforeſaid, the ſame 7. Steph 
a 


nd 
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and R. Parker in their own right well avow, 
and the ſaid R. Broke, as bailiff of the ſaid 
T. Stephens and . Parker, and by their 
command, well acknowledges the taking 
of the cattle aforeſaid, then being the cattle 
of the ſaid N. Legg at the ſaid time when, 
Sc. in the ſaid place where, Cc. for the 
ſaid penalty of 47. being in form aforeſaid 
due and in arrear, and juſtly, Ec. 

And the ſaid Nicholas ſays, that neither 
the ſaid Thomas and Robert the taking of 
the cattle aforeſaid in the ſaid place where, 
&c. for the reaſon aforeſaid before alledged 
ought to avow juſt, nor the ſaid Richard 
for the ſame reaſon the ſame taking in the 
ſame place ought to acknowledge juſt, 
becauſe by proteſting that there 1s not 
any fuch king's highway as is above .ſup- 
poſed, for plea the fame Nicholas ſays, 
that the way aforeſaid was not ſtraitencd 
and ſtopped by the ſaid Nicholas in man- 
ner and form as the ſaid Thomas and Robert 
above by avowing, and the ſaid Richard 
above by acknowledging, have ſuppoſed : 
and this he 1s ready to verify : wherefore 
tor that the ſaid Thomas Stephens, Robert 
Parker and Richard Broke, the taking of 
the cattle aforeſaid have above confeſſed, 
the ſame Nicholas prays judgment, and 
his damages by reaſon of the taking and 
unjuſt detention of thoſe cattle, to be ad- 
judged to him, Cc. 

And the ſaid Thomas Stephens, Robert 
Parker and Richard Broke ſay, that the plea 
aforeſaid by the ſaid Nicholas above in bar 
to the avowry and cogniſance aforeſaid 
above pleaded, and the matter in the ſame 


& con- 
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contained, are not ſufficient in law to pre. 
clude them the ſaid Thomas, Kobert and 
Richard, from having their avowry and 
cogniſance aforeſaid, and that they to that 
plea in manner and form aforeſaid pleaded 
have no neceſſity, nor are by the law of the 
land obhged in any manner to anſwer; 
and this they are ready to verify: where- 
fore, for want of a ſufficient plea in this 
behalf, the ſame Thomas, Robert and R:- 
chard, as before, pray judgment, and a 
return of the cattle aforeſaid, together 
with their damages, coſts and expences, 


by them about their ſuit in this behalt 
ſuſtained, according to the form of the 


ſtatute in ſuch caſe made and provided, 
to be adjudged to them, &c. And for 
cauſes of demurrer in law, the ſame J. 
mas, Robert and Richard, according to the 
form of the ſtatute in ſuch caſe lately made 
and provided, do ſet down, and to the 
court here expreſs the cauſes following, 
to wit, becauſe the matter is traverſed other: 

wiſe than it is alledged in the declaration, 
whereby the plaintifF is obliged to prove 
what he hath not alledged, and likcwiſe 
becauſe the matter traverſed is not tra- 
verſable by the laws of this kingdom of 
England in the manner in which it is tra- 
verſed in the plea. 

And the ſaid Nicholas ſays, that the plea 
aforeſaid by him the faid Nicholos above in 


bar to the avowry and cognilance aforeſaid 
above pleaded, and the matter in the fame 


contained, are good and ſufficient in Jaw 
to preclude the ſaid Thomas, Robert and 


Richard, from having their avowry and 
cog- 
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cogniſance aforeſaid ; which ſaid plea, and 
the matter in the ſame contained, the ſaid 
Nicholas 1s ready to verify and prove, as 
the court, Sc. And becauſe the faid 
Thomas, Robert and Richard, do not anſwer 
to that plea, nor the ſame hitherto in any 
wife deny, the ſame Nicholas as before 
prays judgment, and his damages afore- 
ſaid by reaſon of the taking and unjuſt 
detention of the cattle aforeſaid, to be ad- 


judged to him, &c. But becauſe the court 
of the ſaid lord the king here are not yet 


adviſed to give their judgment of and upon 


the premiſſes, day therefore is given to 
the parties aforeſaid, before the lord the. 


king from the day of St. Michael in three 
weeks whereſoever, Cc. to hear their judg- 
ment of and upon the premiſſes, becauſe 
the court of the ſaid lord the king here 
thereof not yet, &c. 


Ingram and Hale at the ſuit of Fletcher. 
M. 7 V. 3. Roll. 107. 
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Stafford, to wit, 7 Ingram and Jobn Declaration. 


Hale were ſummoned to 
anſwer to James Fletcher in a plea, why 
they took a cow of him the ſaid James and 
unjuſtly detained it, againſt ſurery and 
pledges, &c. And whereon the ſaid James 
by John Lilly his attorney complains, that 
the ſaid Joſeph and Fohny on the 20th day 


of February in the 7th year of the reign 


of the lord William the third, now king 


afore- 


of England, &c. at Shenſton in the county 
P 


Coeniſance 
for a dilt:eſs 
for a fine st 
a court-lcct, 


S ina id fee. 


P.eſcription 
for a Count- 
cer. 
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aforeſaid, in a certain place there called 


the Laue, took the cow aforeſaid of him 
the ſaid James and unjuſtly detained it, 
againſt ſurety and pledges, until, Se. 
whereby the ſaid James ſays that he is pre- 
judiced, and hath damage to the valuc 
of 207. And therefore he produces the 
ſuit, Sc. 

And the ſaid 7e/-ph and Fobn Jlale by 
Thomas Callowe their attorney come and 
defend the force and injury when, c. 
and as hbailiffs of Rewland Fryth, Gent. 
well acknowledge the taking of the cow 
atoreſaid * the ſaid place in which, Sc. 
and juſtly, Sc. becauſe they ſay, that the 
fame webe. in which the taking of the 
cow aforeſaid is ſuppoſed to be contains, 
and at the ſaid time when the taking of 
the cow aforeſaid is ſuppoſed to be, con- 
rained in itſelf an acre. of land with the 
appurtenances in Shenſton aforefaid ; which 
ſaid town of Shenfion is, and at the ſaid 
time when, Sc. and allo from time out 
of mind was, within the manor of SHenſton 
with the appurtenances in the county 
atorcſaid ; of which faid manor with the 
appurtenances the faid Rocviand is, and at 
the ſaid time when, Sc. and long beſore 
was, {cited in his demeſne as of tec; and 
the ſaid Rowland, and all thoſe whoſe 
cttate he hath in the ſame manor with the 
appurtenances, for time out of mind have 
had, and been accuſtomed to have, a 
court-leet or view of frankpledge of the 
ſame manor, and whatever to view of 
frankpledge belongs, of all the inhavit- 
ants and reftants of that manor, Ro 
. che 
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the ſteward of the ſame court for the time 
being, every year within a month next 
after the feaſt of St. Michael the Arche 
angel, at that manor yearly to be held, 
as to the ſame manor with the appurte- 
nances belonging: and the ſame Jeſepb 
and John farther * that within the manor 
aforeſaid there is, and from time out of 
mind hath been, ſuch cuſtom, that the 
jurors to inquire and preſent thoſe things, 
which to that court-leet and view of frank- 
pledge belong, charged and ſworn, at the 
court of view of frankpledge of the manor 
aforeſaid, held at that manor within- a 
month next after the feaſt of St. Michael 
the archangel, yearly have choſen, and for 
all the time aforeſaid have been accuſtom- 
ed to chooſe, a proper man from the in- 
habitants within the manor aforeſaid to be 
conſtable of the conſtablewick of Shen- 
ten aforeſaid, to ſerve for one year in that 
office; which ſaid man ſo elected hath 
taken upon himſelf, and for all the time 
aboveſaid hath been uſed and accuſtomed 
to take upon himſelf that office, and hath 
taken and been accuſtomed to take an oath 
for the due execution of that office, under 
a reaſonable penalty, for all the time above- 
ſaid, by the jurors aforeſaid at ſuch court- 


leet and view of frankpledge in that behalf 


ſet: and the ſame Joſeph and John farther 
lay, that the ſaid Rowland being lord of 
the manor aforeſaid, and of the ſame in 
form aforeſaid ſeiſed, at a court-leet or view 
of frankpledge of that manor, held at that 
manor within a month next after the feaſt 
of St, Michael the archangel, to wit, on 

12 the 
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the ninth day of OZober in the fifth year 
of the reign of the lord William now king 
and the lady Mary late queen of England, 
&c. before Henry Fryth, gent. then ſteward 
to the ſaid Rowland of that court, the ſaid 
James Fletcher then and long before being 
an inhabitant within the manor aforeſaid at 
Shenſton aforeſaid, and a proper man to be 
conſtable of the ſaid conſtablewick of Shen- 
ſten aforeſaid, by E. Thornton, T. Grace, 
„ . X.. 
e and. 7. D. good 
and lawful men, and inhabiting within the 
manor aforeſaid, and then and there in the 
ſame court charged and ſworn to inquire 
and preſent thoſe things which to that 


court-leet and view of frankpledge belong- 


The plaintiff ed, duly and according to the cuſtom 
elected con- aforeſaid was choſen to be conſtable of the 


ſtable. 


conſtablewick of Shenſton aforeſaid for one 
year then next enſuing to ſerve in that of- 


The order of ice; and thoſe jurors then and there in 


the jury, 
The penalty 
for not ſerv- 


1g, 


the ſame court ordered, that the faid 
James ſhould take his oath for the due 
execution of his office aforeſaid, under 
the penalty of forfeiting 40s. whereof the 
ſaid James Fletcher immediately afterwards, 
to wit, the ſame day and year there had 
notice: nevertheless the ſaid James hath 
not 


* The cbief juſtice held this to be naught ; for, 


| ſaid he, they ſhould only elect him, and he ſhould 


have notice of ſuch election, and if he did not there- 
upon go to a juſtice of peace to be ſworn, he ſhould 
be preſented for this default at the next court, and 
ſhould be amerced, and the amercement affeer'd. 
The court alſo held it naught for not laying the 
notice more partixular, as that he was preſent in _—_ 
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not taken his oath for the due execution 
of the office of conſtable aforeſaid, nor 
hath executed or taken upon himſelf that 
office, but to do it then and often after- 
wards there abſolutely refuſed ; wherefore 
afterwards and before the ſaid time when, 
Sc. to wit, at a court-leet or view of 
frankpledge of the ſaid manor of the ſaid 
Rewland, held at that manor within a 
month next after the feaſt of St. Michael 
the archangel, to wit, on the 11th day of 


the ſaid lord king William and the lady 
Mary, late queen of England, before Henry 
Fryth then ſteward to the ſaid Rowland of 
that court, by Edward Thornton, J. C. W. P. 
. J. Z. K $8. ÞA6. 
W. M. G. H. J. S. the younger, and F. A. 
good and lawful men then inhabiting 
within the manor aforeſaid, then and there 
in the ſame court ſworn and charged to 
inquire and preſent thoſe things which to 
that court-leet or view of frankpledge 
belonged, it was preſented, that the ſaid 
James Fletcher, becauſe he was duly elect- 
ed to be conſtable of the conſtablewick of 
Shenſton aforeſaid at the laſt leet held for 
the manor aforeſaid, and under the pe- 
| nalty of 40s. on him ſer, was ordered to 
. take upon himſelf that office, and execute 
it, and take his oath in form aforeſaid for 


or that he had notice given that he was elected con- 
fable, and required to take an oath before a juſtice 
of peace. A ſecond preſentment prout per record, 


Moore, that the bailiffs ſhoulo have had a warrant from 
the ſteward to diſttain. 


4 the 


October in the Gtr., year of the reign of 


Cc. The fine not paid. MNete; it is ſaid ina caſe in 
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the due execution of that office ; which, 


or any part whereof, he had not done, 
wherefore he had forfeited to the lord of 
the manor atoreſaid the ſaid 405. of the 


penalty aforeſaid, then to be paid to the 


lord of the manor atoreſaid, as by the 
record thereof in the cuſtody of the ſaid 
ſteward of the court of the manor of him 
the ſaid Rowland at that manor remaining 
more fully appears: and becauſe the ſaid 
40s. for that penalty to the ſame Rowland, 
ſo as aforeſaid being lord of the manor 
atoreſaid, at the ſaid time when, &c. were 
in arrear and unpaid, the ſame Joſeph and 
Jobn Hale, as bailiffs of him the ſaid Row- 
land, well acknowledge the taking of the 
cow atoreſaid in the ſaid place in which, 
Sc. and juſtly, &c. for the ſame 4os. for 
the penalty or amercement aforeſaid to 
the ſaid Rowland ſo being in arrear and 
unpaid, and within the .manor aforeſaid, 
Sc. 


And the ſaid James ſays, that by an 


thing by the ſaid 7o/eph and John * 


in the cogniſance aforeſaid by pleading 
alledged, the ſame Fo/eph and John the 
taking of the cow aforeſaid in the ſaid 
place in which, &c. ought not to acknow- 
ledge juſt, becauſe he ſays, that the plea 
aforeſaid by them the ſaid Joſeph and Jobn 
in manner and form aforeſaid above plead- 
ed, and the matter in the ſame contained, 
are not ſufficient in law to acknowledge 
the taking of the cow aforeſaid in the ſaid 
place in which, Cc. juſt, and that he to 
that cogniſance in manner and form afore- 
Fang made and pleaded hath no neceſſity, 

nor 


SFPENDERY. 


nor is by the law of the Jand obliged, 
to anſwer : and this he 1s ready to verify : 
wheretore for want of a ſufficient plea 
in this behalf the ſame James prays judg- 
ment, and his damages by realon of 
the taking and unjuſt detention of the 
cow aforeſaid, to be adjudged to him, 


Se. 


And the ſaid 7% pb and Jehn ſay, that Join 
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the plea afore ſaid by them the ſaid Joſeph demùster. 


and Foha in manner and form aforetaid 
above pleaded, and the matter in the ſame 
contained, are good and ſufficient in law 
for them the ſaid 7Jo/2ph and Jehu to ac- 


knowledge the taking of the cow afore- 


faid in the faid place in which, Sc. juſt; 
which faid plea, and the matter in the 
ſame contained, they the faid 7o/eph and 
Jobn are ready to verify and prove, as the 
court, &c. An“ becauſe the {aid James 
hath not pleaded or anſwered to that cog- 
niſance, nor hitherto any way denied it, 
the ſame 7o/eph and John pray judgment, 
and a return of the cow aforeſaid, toge- 
ther with their damages, coſts and charges, 
according to the form of the ſtatute in 
ſuch caſe made and provided, to be ad- 
judged to them, Sc. But becauſe the 
court of the ſaid lord the king now here 
are not yet adviſed to give their judgment 
of and upon the premiſſes, day therefore 
is given to the parties aforeſaid before the 
lord the king until whereſoever, 
Sc. o hear their judgment of and upon 
thoſe premiſſes, becauſe the court of the 
ſaid lord the king now here thereof not 
Jet, Se. e 
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Sylas Titus, Eſq; againſt Parkins, Knt. 


Hertford, to wit. JJ) 1lliam Parkins, late of 

Buſhey in the county 
aforeſaid, Knt. was ſummoned to anſwer 
to Sylas Titus, Eſq; in a plea, why he took 
the cattle of him the ſaid Sy/as and un- 


juſtly detained them, againſt ſurety and 


pledges, Sc. And whereon the ſame Sylas 
by Jobn Warburton his attorney complains, 
that the ſaid William on the 18th day of 
May in the firſt year of the reign of the 
lord James the ſecond, now king of Eng- 
land, Ec. at Buſhey, in a certain place there 
called Marryhill Ground, the cattle of him 
the ſaid Sylas, to wit, 36 wether ſbeep, 12 
ewe ſheep and 8 lambs, took and unjuſtly 
detained them, againſt ſurety and pledges 
until, c. whereby the ſame Sylas ſays 
that he 1s prejudiced, and hath damage to 
the value of 10/. And therefore he pro- 
duces the ſuit, &c. 

And the ſaid William by Randal Baldwin 
his attorney comes and defends the force 
and injury when, Ec. and the ſame Wil- 
liam in his own proper right well avows, 
and as bailiff to Algernon Earl of Eſſex, 
well acknowledges the taking of the cattle 
aforeſaid in the. ſaid place in which, Sc. 


and juſtly, Sc. becauſe he ſays, that the 


ſame place, in which the taking of the 
cattle aforeſaid is ſuppoſed to be, contains, 


and at the ſaid time, when the taking of 


the cattle aforeſaid is ſuppoſed to be, did 
contain in itſelf two acres of paſture with 
the appurtenances in Buſhey I , 

Wulle 
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which ſaid two acres of paſture with the 
appurtenances are, and at the faid time 
when, &c. were, the ſoil and freehold of 
them the ſaid William and Algernen earl of 
Eſſex; and becauſe the cattle aforeſaid at 

e ſaid time when, &c. were in the ſaid 
two acres of paſture eating up the graſs 
in the ſame then growing, and doing da- 
mage there, the fame William in his own 
proper right well avows, and as bailiff to | 
the faid Algernon earl of Eſſex, well acknov:- 1 
ledges the taking of the cattle aforeſaid in | 
the ſaid place in which, Sc. and juſtly, &c. 
ſo doing damage there, &c. 

And the ſaid Sylas ſays, that the ſaid Bar, that the 
William, for the reaſon before alledged, cut in guo is 
the taking of the cattle aforeſaid in the *. dene 
ſaid place in which, c. ought not in his 3 | 
own proper right to avow, and as bailiff 3%, te. 
of the ſaid earl to acknowledge juſt, be- 
cauſe he ſays, that the ſaid two acres of 
paſture in which, &c. are, and at the ſaid 
time when, Cc. and alſo from time im- 
memorial were, parcel of the manor of 
Buſhey and cuſtomary land of the ſame 
manor, and demiſed and demiſable by 
copy of court-roll of that manor, , by 
the lord or lords of the ſame manor, or 
by their ſteward of the court of that 
manor for the time being, to any perſon 
or perſuns willing to take them in fee- 
ſimple, or otherwiſe, at the will of the 
lord or lords, according to the cuſtom 

the manor aforeſaid : and the ſame That the de. 
yas farther ſays, that the ſaid earl and ſendant be- 
William before the ſaid time when, Sc. ing lord of 


, 7 the manor, 
to Wit, on the 211 day of April in = granted it to 


£13 
the plaintiff 
in fee, ac- 
cording, Cc. 
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firſt year of the reign of the ſaid. lord 
the now king aboveſaid, were lawfully 
lords of the manor aforeſaid ; and the 
ſaid ear] and William, being then lords of 
the manor aforeſaid, the ſame earl and 
William afterwards and before the ſaid 
time when, Fc. to wit, on the fame 21ſt 
day of April in the firſt year aboveſaid, 


at a court of them the 1aid carl and i. 


liam, of their manor aforeſaid, then held 
for that manor within the manor at Bufbey 


. aforeſaid in the county of Hertford, by 


one Themas Smith, Gent. then their ſteward 
of the court of their manor aforeſaid, by 
copy of court-roll of that manor granted 
the ſaid two acres of paſture with the ap- 


purtenances in which, Ec. among other 


things, to the ſaid Sy/as ; to have and to 
hold to the ſame Sylas, his heirs and al- 
ſigns for ever, at the will of the lords, 
according to the cuitom of the manor 
aforeſaid ; and the ſame Syl/as, according 


do the cuſtom of the manor aforeſaid, then 


And he being 
ſeiſed put in 
bis cattle, 


and there was admitted tenant thereof: 
by virtue of which ſaid grant and ad- 
miſſion, the ſame. Sylas before the ſaid 
time when, Cc. into the ſaid two acres 
of paſture with the appurtenances in which, 
Sc. among other things, - entred, and was 
and yet is thereof ſeiſed in his demeſne as 
of fee, at the will of the lords, accord- 
ing to the cuſtom of the manor aforeſud; 
and he the ſaid Sy/as being ſo thereof ſeiſed, 
the fame Sy/zs before the ſaid time when, 
Sc. put his cattle aforeſaid into the ſaid 
two acres of paſture in which, Sc. to 
ſced on the graſs there then growing, and 

2 thoſe 
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thoſe cattle were in the ſaid two acres of 


paſture in which, Sc. feeding on the graſs and the de- 
there then growing, until the ſaid William apr" — 
Parkins on the faid 18th day of May in an 


the firſt year aboveſaid, at Buſbey aforeſaid, 
in the ſaid two acres of paſture, called 
Marrybill Grounds, in which, Sc. took the 
ſame cattle of the ſaid las and unjuſtly 
detained them, againſt ſurety and pledges, 
until, ec. as the ſame Hes above againſt 
him complains,: and this he 1s ready to 
verify: wherefore for that the ſaid Milliam 
Parkins the taking of the cattle aforeſaid 
hath above conteſſed, the ſame Sylas prays 
judgment, and his damages by reaſon of 
the taking and unjuſt detention of thoſe 
cattle, to be adjudged to him, Ec. 

And the ſaid WY. jays, that well and true 
it 1s, that the ſaid two acres of paſture 
with the appurtenances in which, Sc. are, 
and at the ſaid time when, Ec. and alſo 
from time immemorial were, parcel of 
the ſaid manor of Buſhey, and cuſtomary 
lands of the ſame manor, and demiſed 
and demiſable by copy of court-roll of 
that manor, by the lord or lords of the 
ſame manor, or by their ſteward of the 
court of that manor for the time being, 
to any perſon .or perſons willing to take 
them in fee-ſimple, or otherwiſe, at the 
will of the lord or lords, according to 
the cuſtom of the manor aforeſaid ; and 
that the ſaid earl and /. before the ſaid 
time when, Sc. to wit, the ſaid 21ſt day 
of April in the firſt year of the reign of the 
lad lord the now king abovelaid, were 
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lawfully lords of the manor aforeſaid ; and 


that the ſaid ear] and W. then being 
lords of the manor aforeſaid, the ſame 
earl and . afterwards and before the {aid 
time when, Sc. to wit, on the ſaid 21ſt 
day of April in the firſt year aboveſaid, at 
Buſhey atoreſaid in the county of Hertford 
aforeiaid, by the ſaid 7. Smith, then their 


ſteward of the court of their manor afore- 


ſaid, by copy of court-roll of that manor 
granted the ſaid two acres of paſture with 
the appurtenances in which, &c. among 
other things, to the fame las; to have 
and to hold to the ſame Sy/as, his heirs 
and aſſigns for ever, at the will of the 
lords, according to the cuſtom of the 
manor aforeſaid ; and that the ſaid Sylas, 


according to the cuſtom of the manor 


aforeſaid, was then and there admitted 
tenant thereof; and that by virtue of the 
grant and admiſſion aforeſaid, he the faid 
Hlas before the ſaid time when, Sc. into 
the ſaid two acres of paſture with the ap- 
purtenances among other things entred, 


and was thereof ſeiſed in his demeſne as 


of fee at the will of the lords, accord- 
ing to the cuſtom of the manor atoreſaid, 
as the ſaid Sylas above by pleading hath 
alledged : but the ſaid V. Parkins farther 


ſays, that the ſaid two acres of paſture 
with the appurtenances in which, Cc. to- 


gether with the other lands and tene- 
ments in the ſame copy mentioned, and 
by the ſame copy to the ſaid Sylas and his 
heirs granted, and to which the ſaid Has 
was as aforeſaid admitted, at the ſaid time 
of the admiſſion of the ſaid Sylas to the 

lame, 
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ſame, were and yer are of the clear yearly The yearly | 
value of 28 J. and that the ſaid earl and »lue. 


IV. by the ſaid T. Smith in the ſaid full 
court of the manor aforeſaid, held within 
that manor on the ſaid 21ſt day of Apri. 
in the firſt year of the reign of the ſaid 
lord the now king aboveſaid, he the faid 
T. Smith, being then ſteward as aforeſaid 
of the faid earl and /. then lords of the 
manor aforeſaid, of the ſaid court of their 
manor aforeſaid, after the ſaid admiſſion of 
the ſaid S. Titus to the ſaid two acres in 
which, Sc. and the ſaid other lands and 
tenements by the copy aforeſaid made to 
the ſaid Sy/as granted, then and there did 


fine for the ſaid grant to the ſaid Sylas of 
the ſaid two acres of paſture with the ap- 
purtenances in which, Fe. and the other 
lands and tenements aforeſaid, by the copy 


paid by him the ſaid Sy/as to the ſaid earl 
and W. being as aforeſaid lords of the 
manor aforeſaid, on the firſt day of May 
then next enſuing at the porch of the 


county of Hertford ; and that the ſaid Hlas 
then and there, to wit, at the manor afore- 
f laid, of all and ſingular the premiſſes had 
e notice: and the ſaid W. farther ſays, that 

e fine aforeſaid for the lands and tene- 
ments by the copy aforeſaid in manner and 


was a reaſonable fine; and that the ſaid 
§. Titus, although he had notice from the 
laid lords of the manor aforeſaid, at the 
court aforeſaid held as aforeſaid at the 


manor 


aſſeſs and appoint the ſum of 35 J. for the The fae. 


aforeſaid in form aforeſaid granted, to be 


pariſh church of Buſhey aforeſaid in the ſaid 


b form aforeſaid granted to the ſaid Sylas - 


K — —ð p — 
. 


— 


nee : q . by. * 
P ins + cb ns Rad — — — 
. if 


r ———— YI ry ye. — rev rt SO 
» 7 1 * * PR 4 44 \ 
— — < 4 ann - 
. . \ — * ns 


222 ND IX: 
manor aforeſaid, on the ſaid 21ſt day of 
April atoreſaid, of the premiſſes aforeſaid, 
did not pay to the ſaid carl and V. lords 
of the manor aforeſaid, or either of them, 
the ſaid ſum of 35 J. for the fine aforeſaid 
in form aforeſaid aſſeſſed, on the ſaid firſt 
day of May then next enſuing the admiſ- 
ſion of him the ſaid Sy/as at the ſaid porch 
of the pariſh church of Buſhey aforeſaid, 

Forfeiture for but the fame 35 J. to the ſaid carl and . 


Non pay- then and there abſolutely denied and re- 


ment. | 
Denial to pay tuſed, and yet doth refuſe, to pay; where- 


an uncertain by the ſame S. T. hath forfeited to the ſaid 
fine is no carl and V. being as aforeſaid the lords of 
forfeiture. the manor aforeſaid, whereof, Sc. all his 
ae cuſtomary right, eſtate, title and intereſt 
1 3 aforeſaid, of and in the ſaid two acres of 
to de a de- paſture with the appurtenances in which, 
mand. &c. and the ſaid other lands and tenements 
Cro. El. 270. in the grant aforeſaid ſpecified ; after which 
Gro. Ice. 517. faid forfeiture in form aforeſaid made, and 
before the ſaid time when, Sc. the ſaid 

earl and W. being as aforeſaid lords of the 

manor aforeſaid, into the ſaid two acres of 

| paſture with the appurtenances in which, 

Sc. entered, and were and yet are thereof 

{eiſed in their demeſne as of fee; and be- 

cauſe the cattle aforeſaid after the entry 

aforeſaid, to wit, at the ſaid time when, 

Sc. were in the ſaid two acres of paſture 

with the appurtenances in which, &c. eat- 

ing up the graſs in the ſame then growing, 

and doing damage there, the ſame /. 3s 

before in his own proper right well avoss, 

and as bailiff to the ſaid earl well acknov- 

ledges the taking of the cattle aforeſaid 13 

the ſaid place in which, &c. and * 

. 
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Ec. ſo doing damage there: and this he is 
ready to verify: wherefore as before he 
prays judgment, and a return of the cat- 
tle aforeſaid, together with his damages, 
cots and expences by him about his ſuit 
in this behalf ſuſtained, according to the 
form of the ſtatute in ſuch caſe thereof 211.8. c.19. 
lately made and provided, to be adjudged 
to him, &c. * | 
And the ſaid Sylas by protefting that the Proteſting the 
ſum aforeſaid of 35 J. tor the fine aforeſaid ,, 
. able, 
for the ſaid lands and tenements by the pleads à cu- 
copy aforeſaid to the ſaid Hlas in manner ſiom tu pay a 
and form aforeſaid granted was not a rea- year's value 
ſonable fine, as the ſaid . above by plead- o 
ing hath alledged, for plea the ſame Sy/as 
ſays, that within the manor aforeſaid there 
is, and from time immemorial hath been, 
ſuch cuſtom uſed and approved within that 
manor for all the time aforeſaid, to wit, 
that every perſon or perſons who ſhall be 
admitted tenant or tenants to any cuſtomary 
lands or tenements of that manor by copy 
of court-roll of that manor, hath and have 
been and ought to pay to the lord or lords 
of the ſame manor for the time being, for 
a fine for his or their admiſſion to ſuch 
cuſtomary lands or tenements, ſo much 
money as thoie lands or tenements were 
worth by the year at the time of ſuch ad- 
miſſion, and no more: and the ſaid Hlas The lands 
in fact ſays, that the ſaid two acres of paſ- worth bur 
ture with the appurtenances in which, Sc. 28 J fer axx. 
together with the other lands and tenements —_ GY 
in the ſame copy mentioned, and by the PP 
lame copy to the ſaid Sy/as and his heirs 
oranted, 
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granted, and to which the ſaid Sy/as was ay 
aforeſaid admitted, at the time of the ad- 
miſſion of the ſaid Sylas to the fame were 


worth, and yet are worth, by the year 28, 


and no more: and the ſame Sylas farther 
fays, that at the time of his admiſſion to the 
tenements aforeſaid with the appurtenances, 
to wit, at the faid court of the manor, held 
within that manor on the ſaid 21ſt day of 
April in the firſt year aboveſaid, he was 
ready and offered to pay to the ſaid //, 
then one of the lords of that manor, being 
then and there preſent in his proper perſon, 
ſo much money as the ſaid cuſtomary tene- 
ments with the appurtenances were worth 
by the year at the time of the admiſſion of 
him the ſaid SHylas to the ſame, to wit, 
28 J. of lawful money of England; which 
ſaid 28 J. the ſaid . then and there abſo- 
lutely refuſed to receive or accept of the 
fame Sylas: and this he is ready to verify: 
wherefore as before he prays judgment, 
and his damages by reafon of the taking 
and unjuſt detention of the cattle aforeſaid, 
to be adjudged to him, Sc. 

And the ſaid WV. ſays, that the plea of 
the ſaid Sy/as above in rejoining pleaded, 
and the matter in the ſame contained, ate 
not ſufficient in law to preclude him the 
ſaid W. from having his avowry and cog- 
niſance aforeſaid, and that he to that ple: 
in manner and form aforeſaid pleaded hath 
no neceſſity, nor is by the law of the land 
obliged, to anſwer : and this he is ready to 
verify: wherefore for want of a ſufficient 
plea in this behalf, the ſame V. as before 


prays judgment, and a return of the cattle 


4 | afore- 
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aforeſaid, together with his -damages, coſts 
and expences by him about his ſuit in this . 
behalf ſuſtained, according to the form of 
the ſtatute in ſuch caſe thereof lately made 
and provided, to be adjudged to him, SS-. 
And for cauſe of demurrer in law to that plea, The cauſe. 
the ſame V. according to the form of the 
ſtatute in ſuch caſe thereof lately made and 27 El. e. 5. 
provided, ſets down, and to the court here 4 &. e. 10. 
expreſſes this cauſe following, to wit, that 
the value of the land remains in eſtimation, 
and the cuſtom aforeſaid by the ſaid Sylas 
above in pleading pretended and alledged 
is incertain, inſufficient and void in law. | 
And the ſaid Sylas, for that he hath above J[oinder in 
alledged ſufficient matter in law in his demurrer. 
plea aforeſaid above 1n rejoining pleaded to 
preclude the ſaid-7/. from having his avow- 
ry and cognifance aforeſaid, which he 1s 
ready to verify, which ſaid matter the ſaid 
IV. doth not deny, nor thereto in any wiſe 
anſwer, but altogether refuſes to admit that 
averment, as before prays judgment, and 
his damages by reaſon of the taking and 
unjuſt detention of the cattle aforeſaid, to 
be adjudged to him, Sc. And becauſe 
the juſtices here will adviſe themſelves of 
and upon the premiſſes before they give 
judgment thereon, day therefore is given to 
the parties aforeſaid here until on the octave 
of St. Hillary to hear their judgment there- 
on, becauſe the ſame juſtices here thereof 
not yet, &c. On which day here comes as 
well the ſaid Sylas as the faid /. by their | 
attornies aforeſaid ; and hereupon the pre- judgment for 
miſſes being ſeen, and by the juſtices here the plaiatiff, 
more fully underſtood, it ſeems to the ſaid 
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juſtices here, that the ſaid plea of the ſaid 
Has above in rejoining pleaded, and the 
matter in the ſame contained, is ſufficient 
in law to preclude him the ſaid V. from 
having his avowry and cogniſance aforeſaid, 
as the faid Sy/as hath above alledged; 

wherefore the ſaid Sy/as ought to recover 
his damages againſt the fad IF by reafon 
of the taking and unjuſt detention of the 
cattle aforeſaid : but becauſe it is unknown 
what damages the faid Sy/as hath ſuſtained 
by reaſon of the taking and unjuſt deten- 
tion of the cattle aforeſaid, the ſheriff is 
commanded, that by the oath of good and 
lawful men of the county aforetaid he di- 
ligently inquire what damages the ſaid $y/as 
hath ſuſtained, as well by reaſon of the 
taking and unjuſt detention of thoſe cattle, 
as for his coſts and charges by him about 
his ſuit in this behalf ſuſtained; and the 
ipquiſition which he ſhall thereof make, he 
certify here from the day of Foſter in 15 
days, under the ſeal, Sc. and the ſeals, &c. 
On which day here comes the ſaid Sy/as by 
his attorney aforeſaid ; and the ſheriff, to 
wit, 76/eph Edmunds, eſq; hath now returned 
here a certain inquiſition taken before him 
at Stevenage in the county atoreſaid on the 
15th day of April laſt paſt, by the oath 
of 12, Sc. whereby it is found that the 
ſaid Sy/as hath ſuſtained damage by reaſon 
of the raking and unjuſt detention of the 
cattle aforeſaid, beſides his coſts and charges 
by him about his ſuit in this behalf expend- 

ed, to 4d. and for thoſe coſts and charges 
Therefore it is conſidered, that 


the ſaid Hlas do recover againſt the faid 
William 
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William his damages aforeſaid to 10 d. by 
the inquiſition aforeſaid in form aforeſaid 
found, and allo 9/. 5s. 2 d. to the ſame 
Sylas, at his requeſt, for his colts and 
charges aforeſaid, by the court here of 1n- 
creaſe adjudged ; which ſaid damages in \ 
the whole amount tog/.65s. And the ſaid | 
William in mercy, &c. 

This judgment was affirmed on a writ of 
error. 
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ND the faid C. by R. B. his attorney, An avowry 

comes and defends the force and in- for damage- 
jury when, Sc. and well avows the taking a in 110 
of the ſaid cattle in the ſaid place where, ee 

&c. to be juſt, becauſe he ſaith, that the 
ſaid place doth, and at the ſaid time when, 
Ec. did contain in itſelf ten acres of land 
with the appurtenances ; which ten acres of 
land with the appurtenances are, and at the 
time of taking the cattle aforeſaid were the 
ſoil and freehold of the ſaid C. and becauſe 
the cattle aforeſaid, at the ſaid time when, 
Ec. were in the ſaid place, where feeding 
| upon the graſs there growing, and doing 
; damage there, the ſaid C. well avows the 
taking of the cattle aforeſaid, in the ſaid 
place where, Sc. and juſtly, Sc. for the 
damage there ſo done as aforeſaid. 
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1 And the ſaid (plaintif) faith, That the 
e ſaid C. ought not to avow the taking of 
$ the cattle aforeſaid in the ſaid place where, 
- Ec. to be juſt, becauſe he faith, That the 
5 ſaid ten acres with the appurtenances are, 
it and at the ſaid time when, &c. were the 
d loil and freehold of the ſaid ( plaintiff) and 
1 


2 not 
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not the foil and freehold of the ſaid C. as 

the ſaid C. hath above alledged ; and this 

he prays may be inquired of by the country ; 
Pl. Gen. 574, and the ſaid C. does likewiſe the ſame. 
$730 | 


| Pippin and another at the ſuit of Maynard. 
. . m CD. 


Declaration in replevin for the taking of the 
Plaintiſ's cattle. 


The deſen. ND the ſaid Edward and Sarah by 
ee . . L. their attorney come and de- 
— and fend the force and injury when, Ce. and 
for a return fay, that at the time when the taking of 
make cogni- the cattle aforeſaid is ſuppoſed to be, the 
——— property of thoſe cattle was in one Stephen 
B. for da. Hewes, who is now ſurviving and in full 
mage-feaſant life, to wit, at H. aforeſaid in the county 
iu their free- aforefaid ; without that, that the property 
hold, of the cattle aforeſaid at the time of the 
taking of them was in the ſaid Jonathan 

Maynard, as he by his writ and declaration 

aforeſaid above ſuppoles : and this they are 

ready to verify : wherefore they pray judg- 

ment of the writ and declaration aforeſaid, 

and a return of the cattle aforeſaid, to be 

adjudged to them, Cc. and to have a re- 

turn of the cattle aforeſaid, the ſame Ead- 

ward and Sarah, as bailiffs of A. B. and 

C. B. well acknowledge the taking of the 

cattle aforeſaid in the ſaid place where, 

Sec. called Hebrom, and juſtly, &c. becaule 

they ſay, that the ſame place called Hebron 

contains, and at the ſaid time when the 

taking 
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taking of the cattle aforeſaid is ſuppoſed 


to be, did contain in itſelf 40 acres of 
paſture with the appurtenances in King fthorpe 

in the county aforeſaid ; which ſaid 40 acres 

of paſture with the appurtenances are and 

at the ſaid time when, Sc. were the ſoil 

and freehold of the ſaid A. B. and C. B. 

And becauſe the cattle aforeſaid at the ſaid 

time when, Sc. were in the ſaid place 

called Hebrom aforeſaid, eating up the graſs 

there then growing, and doing damage 

there, the ſame Edward and Sarah, as bai- 

liffs of the ſaid A. B. and C. B. well ac- 
knowledge the taking of the cattle aforeſaid 

in the ſaid place where, Sc. and juſtly, 

Ec. ſo doing damage there: wherefore they 

pray judgment, and a return of the cattle 
aforeſaid, to be adjudged to them, c. 

And the ſaid 70. Maynard ſays, that his Rep! and iſ- 
writ and declaration aforeſaid ought not to ſue on the 
be quaſhed, becauſe he fays, that the pro- POPE: 
perty of the cattle aforeſaid at the ſaid 
time of the taking of them was in the ſaid 
Jonathan Maynard in manner and form as 

he by his writ and declaration aforeſaid 

hath above thereof alledged, to wit, at 

Hebrom aforeſaid in the county aforeſaid : 

and this he prays may be inquired of by 

the country: and the ſaid Edwerd and 

Sarah likewiſe : therefore the ſheriff is com- 
manded that he cauſe to come, &c. 


N D the ſaid &. by R. B. his attorney, Where the 
comes and defends the force and in- defendant 
jury when, Ec. and as to the taking of ten 5 zene e 
lacks of flour, part of the goods and chat- er, i 
tels aforeſaid, he the ſaid R. faith; that the cepir as to the 


Q 3 property I e ſid ue. 
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property of thoſe goods and chattels at the 
ſaid time when, Sc. were in the ſaid R. 
and not in the ſaid 7. as it is above ſuppoſed 
by the writ aforeſaid; and this he is ready 
to verify ; whereupon, as to the taking and 
detaining of thoſe goods and chattels, the 
ſaid R. prays judgment of the writ afore- 
ſaid, and that it may be quaſhed, Sc. And 
as to the taking of the reſidue of the goods 
and chattels aforeſaid, he the ſaid R. pleads, 
that he did not take thoſe goods and chat- 
tels, the ſaid reſidue, as the ſaid 7. doth 
above complain againſt him ; and thereof 
he puts himſelf upon the country; and the 
ſaid 7. does likewiſe the ſame. | 

And the ſaid 7. as to the ſaid plea of 
the ſaid R. above pleaded to quaſh the writ 
aforeſaid, ſaith, that his ſaid writ ought 
not to be quaſhed by reaſon of any thing 


above alledged, becauſe he faith, that the 


property of the goods and chattels afore- 
ſaid above ſpecified in the ſaid plea, at the 
time of taking thoſe goods and chattels, 
was in the ſaid T. as he doth above ſuppoſe 
by his writ aforeſaid ; and this he prays 
may be inquired of by the country; and 
the ſaid R. does likewiſe the ſame : there- 
fore as well to try that iſſue, as the faid 


other iſſue above joined, the ſheriff 15 


commanded, that he cauſe to come here 
twelve, Ec. 


Note; Upon pleading non cepit on u cla! 


of proper N the defendant ſhall have #3 
goods again. Salk. 581. 


AND 
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ND the ſaid . by II. S. his attorney Cognitance 
comes and defends the force and in-“ bail for 
jury when, Sc. and as bailiff of A. G. charge. 
well acknowledges the taking of the cat- 
tle aforeſaid in the ſaid place where, Se. 
and juſtly, &c. becauſe he ſays, that the 
ſame place, in which the taking of thoſe 
cattle 1s ſuppoſed to be, contains, and at 
the ſaid time when the taking of thcſe 
cattle 1s ſuppoſed, to be, did contain in 
itſelf 40 acres of land with the appur— 
tenances in J. aforeſaid, and that long be- 
fore the ſaid time 1 Sc. the ſaid F. 
was ſeiſed of the ſaid 40 acres of land 
with the appurtenances, whereof the place 
where, Sc. is parcel, in his demeſne as 
of fee, and the ſaid 40 acres of land held 
7 of the ſaid M. as of his manor of B. in the 
s county of S. aforeſaid, by fealty, ſuit of 
. court, and the rent of 125. 6 d. ever 
year, at the feaſt of St. Michael yearly to 
be paid; of which ſervices the ſaid M. 
was ſeiſed by the hands by the ſaid F. as 
by the hands of his very tenant, to wit, of 
the fealty and ſuit of court, and of the 
rent aforeſaid in his demeſne as of fee; 
and becauſe 5 /. 125. 6 d. of the rent afore- 
laid, for nine ycars ended at the feaſt of 
St. Michael in the 26th year of the reign 
of the ſaid lord the now king, to the ſame 
M. at the ſaid time when, Sc. were in 
arrear and not paid, the ſame V. as bailiff 
of the {aid AJ. well acknowledges the tak- 
ing of the cattle aforeſaid in the ſaid place 
where, Sc. and juſtly, Sc. for the ſame 
tive pounds twelve ſhillings and fix pence 


Q-:4 {a 


Bar, that he 
was notſeiſed 


„. 
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ſo in form aforeſaid being in arrear, as in 
parcel of the ſaid land of the ſaid M. in 
form aforeſaid held, and within the fee, 
Sc. And this he is ready to verify: 
wherefore he prays judgment, and a re- 
turn of the cattle aforeſaid, to be adjudged 
to him, Sc. 

And the ſaid F. ſays, that the ſaid M. 
was not ſeiſed of the ſervices aforeſaid by 
the hands of him the ſaid F. as by the 
hands of his very tenant, as the ſaid /. 
hath above alledged : and this he is ready 
to verify : wherefore for that the ſaid /, 
the taking of the cattle aforeſaid in the 
ſaid place where, &c. hath above acknow- 
ledged, the ſame F. prays judgment, and 
his damages by reaſon of the taking and 


unjuſt detention of the cattle aforeſaid, to 
be adjudged to him, &c. 


INue thereon. And the ſaid William (as before) ſays, 


that the ſaid M. was ſeiſed of the ſervices 
aforeſaid by the hands of the ſaid F. as by 
the hands of very tenant, as he hath above 
alledged : and of this he puts himſelf upon 
the country: and the ſaid F. likewite, Cc. 
Therefore the ſheriff is commanded, that 
he cauſe to come here from the day of 
the Holy Trinity in three weeks 12, &c. 
by whom, Sc. and who neither, Sc. to 
recognize, Sc. becauſe as well, Sc. 


Liddiard and Creſwicke. 
A. 33 C. 2. 


Arcwry fer ND the ſaid Francis by Andrew Ins, 
ae his attorney comes and defends * 
ant in his = 


avows 


APPENDIX. 233 


avows the taking of the cattle aforeſaid in 
the ſaid place in which, Ce. and juſtly, 
Sc. becauſe he ſays, that the ſame place 
in which, Sc. is known, and at the ſaid 
time when, &c. and long before was 
known, as well by the name of Hannam's 
Common, as by the name of Hannam's Heath, 
and contains, and at the ſaid time when, 
Sc. contained in itſelf 50 acres of paſture 
with the appurtenances in the ſaid parith 
of Bitton in the ſaid county of Gloveefter, 
which ſaid 50 acres of paſture with the 
appurtenances are, and at the ſaid time 
when, Fe. were the ſoil and freehold of 
him the ſaid Francis; and becauſe the car- 
tle aforeſaid at the ſaid time when, Sc. 
were in the ſaid place in which, Sc. eating 
up the graſs there then growing, and do- 
ing damage there, the ſame Francis in his 
own proper right well avows the taking of 
the cattle aforeſaid in the ſaid place in 
which, Sc. and juſtly, Sc. ſo doing da- 
mage there: and this he is ready to verify: : 
. Wherefore he prays judgment, and a return 
of the cattle aforeſaid, together with his 
damages, coſts and charges, in this behalf 
ſuſtained, according to the form of the 
ſtatute in ſuch caſe lately made and pro- 21H. 8. e. 19. 
vided, to be adjudged to him, &c. 
And the ſaid John Liddiard ſays, that Bar, Thar 
the ſaid Francis, for the reaſon before al- T. II. was 
ledged, the taking of the cattle aforeſaid ie in fer, 


; a and demiſed 
in the ſaid place in which, Sc. ought not 1 


to avow juſt, becauſe by proteſting that the plaintiff 
the ſame place in which, &c. at the ſaid fo: their lives, 
ume when, Sc. was not the freehold of 
him the ſaid Francis, as 1s above ſuppoſed, 


{ot 


e 


Il 


X. 


for plea the ſame John ſays, that long be— 
ſore the ſaid time of the taking of the 
cattle atorciaid in the ſaid place in which, 
Sc. to wit, on the 21ſt day of Augyſt in 
the 10th year of the reign of the lord James, 
late king of Euglaud, Ec. Tbecdore News, 
kent. was ſeifed in his demelne as of fee ct 
and in one meſſuage and 47 acres and a 
half of land arable, meadow and paſture, 
with the appurtenances in Hanan and Bi 
ton in the pariſh of Bitten aforeſaid in the 


county aforeſaid; and being ſo thiercof 


ſeiſed, afterwards, to wit, on the laid 218 
day of Augiſt in the 10th year of the reign 
of the lord James, late king of England 
aboveſaid, at Bi7ton aforeſaid in the county 
aforeſaid, demiſed the meſſuage aforeſaid 
and the ſaid 47 acres and a half of land 
arable, meadow and paſture, with the ap- 
purtenances, to Villiam Lidaiard and Kc- 
therine his wife, and him the ſaid Fobn Lid. 
aiard ; to hold to the ſaid William Liadiard 
and Katherine his wife for and during the 
term of their natural lives, and the natural 
life of the longer liver of them, and after 
their deceaſe the remainder thereof to the 
ſaid John Liddiard for and during the term 
of the natural life of him the faid 7obr: 
by virtue of which ſaid demiſe the fame 
William and Katherine afterwards of the faid 
meſſuage and the ſaid 47 acres and a halt 
of land arable, meadow and paſture with 
the appurtenances, were ſeiſed in their de- 
meſne as of freehold for the term of ther 
lives and the lite of the longer liver 6 


- them, the remainder thereof after their de- 


ccaſc to the ſaid 7 for the term of - 
iſ 
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life ſo as aforeſaid belonging ; and the ſaid 
William and Katherine being ſo thereof 
ſeiſed afterwards, to wit, on "the firit da ay 
of September in the gad year of the reign 
of the lord Charles the ſecond, now king 
of England, Sc. at Bitton atorcſaid in the 
county aforeſaid died thereof ſeiſed; after 
the death of which ſaid William and Ka- 
therine he the ſaid John, as in his remainder 


aforeſaid, afterwards, to wit, on the 1taid 


firſt day of September in the 324d year of 
the reign of the lord Charles the ſecond, 

now kind of England, &c. at Pitten atore— 
jad in the county aforeſaid into the mel- 
ſuage aforeſaid and the ſaid 47 acres and 
a half of land arable, meadow and paſture, 
with the appurtenances, by virtue of the 
demiſe aforeſaid entered, and was and is 
yet thereof ſeiſed in his demeſne as of free- 
hold for the term of his life : and the ſame 
John farther ſays, that at the time of the 
demiſe aforeſaid made, he the faid Theedo:'e 
Newton, and all thoſe whoſe eſtate the ſume 
Theodore then had of and in the ſaid met- 
ſuage and 47 acres and a half of land ara- 
ble, meadow and paſture, with the appur- 
tenances, have had, and for time out of 
mind have been accullamed to have, for 
themſelves, their farmers and tenants, of 
the ſaid meſſuage and the ſaid 47 acres and 
a halt of land arable, meadow and paſture, 
with the appurtenances, common of paſture 
in the ſaid place in which, Sc. for all their 
commonable cattle in and upon their tene- 
ments aforeſaid with the appurtenances le- 
vant and couchant every year at all times 
of the year, as to their tenements aforeſaid 


4 belonging 


The entry of 
the plaiautt, 


Preſcription 


for ccmmon, 


>Þ2 
C3 
Sz 
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belonging and appertaining: by reaſon 
whereof the ſaid *Fohn before the ſaid time 
when, &c. to wit, on the gth day of Se. 
tember in the 33d year of the reign of the 
{aid lord the now king, the cattle aforeſaid 
in the declaration aforeſaid above ſpecified, 
being then the proper cattle of him the 
ſaid John, upon the ſaid 47 acres and a 
half of land arable, meadow and paſture, 
with the appurtenances, then levant and 
couchant, into the ſaid common called 
Hannam's Coy, being the place in which, 
Sc. put, as he well might, to uſe his com- 
mon aforeſa:d; and the ſaid Francis the 


ſaid cattle, to wit, the ſaid 30 ſheep fo in 


Repl. That it 
is his free- 
nold, 


the ſaid place in which, &c. put, feeding 
on the graſs there growing, and uſing the 
common of paſture of him the ſaid 7ohy 
there, afterwards at the ſaid time when, 
Sc. to wit, on the 1oth day of September 
in the 33d year aboveſaid, at Bitten aforeſaid 
in the ſaid place in which, Ec. commonly 
called Hannam's Common, took and them 
unjuſtly detained, againſt ſurety and 
pledges, in manner and ſorm as the ſaid 
John above ' againſt him complains : and 
this the fame John is ready to verify: 
wherefore he prays judgment, and his da. 
mages by reafon of the taking and unjul 
detention of the cattle aforeſaid, to be ad- 
Judged to him, Sc. | 

And the ſaid Francis Crefwicke as beiore 
ſays, that the ſaid 50 acres of paiturt, 
called Hannam's Common, otherwiſe Har- 
nam's Heath, are, and at the ſaid time 


when, Sc. were the foil and freehold n 
| im 
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him the ſaid Francis; and becauſe the 
cattle aforeſaid at the ſaid time when, 
Fe. were in the ſaid place in which, Sc. 
eating up the graſs then there growing, 

and doing damage there, the ſaid Francis 

the ſame cattle took, as he hath above 
alledged ; without that, that the ſaid Theo- Traverſe cf 
dore, and all thoſe whole eſtate the ſame the preſcrip- 
Theodore then had of and in the ſaid meſ- en. 
ſuage and 47 acres and a half of land 
arable, meadow and paſture, with the 
appurtenances, have had, and ſrom time 

out of mind have been accuſtomed to 
have, for themſelves, their farmers and 
tenants, of the ſaid meſſuage and the ſaid 

47 acres and a half of land arable, meadow 

and paſture, with the appurtenances, com- 

mon of paſture in the ſaid place in which, 

Sc. for all their commonable cattle in and 
upon their tenements aforeſaid with the 
appurtenances, levant and couchant every 
year at all times of the year, as to their 
tenements aforeſaid belonging and apper- 
taining, as the ſaid John in bar to the 
avowry aforeſaid hath above alledged : and 

this he is ready to verify : wherefore he 
prays judgment, and a return of the cattle 
aforeſaid, together with his damages, &c. 

to be adjudged to him, &c. 

And the ſaid Fohn Liddiard as before que on the 
lays, that the ſaid Theodore Newton, and traverſe. 
al thoſe whoſe eſtate the ſame Theodore 
then had in the faid meſſuage and 47 acres 
and a half of land arable, meadow and 
paſture, with the appurtenances, have had, 
and from time out of mind have been 
ccuſtomed to have, for themſelves, their 


farmers 


>.) 
| 8] 
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| tarmers and tenants of the ſaid meſſuage 
and the faid 47 acres and a half of land 
arable, meadow and paſture, with the ap- 
purtenances, common of paſture in the 
ſaid place in which, &c. for all their com- 
monable cattle in and upon their tene- 
ments aforeſaid with the appurtenances, 
levant and couchant every year at all times 
of the vear, as to their tenements aforeſaid 
belonging and appertaining, in manner and 
form as he the ſaid John Liddiard hath 
above alledged : and this he prays may be 
inquired of by the country: and the ſaid 
Francis likewiſe: therefore the ſheriff 1s 
commanded, that he cauſe to come before 
the lord the king in the octave of St. Hilary 
whereſoever, Sc. 12, Sc. by whom, Ge. 
and who neither, &c. to recognize, Ec. 
becauſe as well, Ec. The ſame day 1; 
given to the parties aforeſaid, Cc. 
A plea iu bar ND the faid A. pleads, that the ſaid 
n C. by reaſon of any thing above al- 
bean jedged, ought not to avow the taking of 
tiff rendered 5 = hg W 
to the deſen. the cattle and chattels aforeſaid in the 
daut ſultcicat ſaid place wherein, &c. to be juſt, (or 
amends for ougbt not 10 juſtify) becauſe he ſaith, that 
3 afcer the ſaid C. had taken the cattle and 
calant. . . 
chattels in the place aforeſaid, (to wit, [cn 
ſuch a day and year] at W. aforeſaid, he 
the ſaid A. tendered to the ſaid C. 65. $4. 
which were ſufficient amends for the da- 
mages done to him in the ſaid place where- 
in, Sc. which 65. 8 d. the ſaid C. then 
and there totally refuſed to accept, and 
unjuſtly detained the cattle and chattels 
aforeſaid, againſt ſureties and pledges, = 
| until, 
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until, Sc. as he the ſaid A. doth above 
complain againſt him; and this he is ready 
to verify; wherefore, inaſmuch as the ſaid 
C. doth above acknowledge the taking of 
the ſaid cattle and chattels in the ſaid place 
wherein, Sc. he the ſaid A. prays judg- 
ment and his damages, occaſioned by the 
taking and unjuſtly detaining of the cattle 
and chattels aforeſaid, to be adjudged to 
him, Cc. : 

And the ſaid C. proteſting, that the Defendant 
6s. 8 d. were not ſufficient amends for the procetting, 
damages aforeſaid done to the ſaid C. in a the 6s. 

=; . . tendred 
the ſaid place where, Sc. for plea faith, „ns not a ſuf. 
that the ſaid A. did not tender to the ſaid ficient a- 
C. the ſaid 6s. 8 4. for the damage done mends, for 
in the ſaid place where, Sc. as the ſaid A. Pea denies 
hath above alledged; and this he is ready —_— 
to verify; wherefore he prays judgment, 
and a return of the cattle and chattels 
aforeſaid, to be adjudged to him, Oc. 

And the ſaid A. as before faith, that Plaintif te- 
he did tender to the ſaid C. the ſaid 65. 8 d. joins, that he 
for the ſaid damages done him in the ſaid did tender the 


place where, Sc. as he hath above alledg- {5 d. 2nd 


a 2 f O iſſue. 
ed; and this he prays may be inquired of Pl. Gen. 596, 
dy the country. 597» 898. 


ND the ſaid H. by > - T. his attor- An avowry, 

ney comes and defends the force where the de- 
and injury when, Sc. and pleads, that in eee og 
the ſaid county of D. there is a place 59 = 
called M. D. and another place called M. 1 that 
in E. and another place called M. J. in E. chere are ſe- 
aforeſaid ; without that, that in the ſaid veral places 


vill of K. there is, or at the ſaid time 3 


when, Cc. was any place called or known but tha; they 
| by 
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are di ierently 
to be deſcrib- 
ed, they hav- 
ing different 
additions. 
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by the name of M. only, and that he, at 
the ſaid time when the ſaid cattle is ſup: 
poſed to have been taken, took the {aid 
ſix oxen and eight cows above ſpecified 
in the {aid declaration, and alſo an horſe 


of the ſaid (plaintiff) in the ſaid place 


called M. D. without that, that he took 
the ſaid fix oxen and eight cows at K. 
aforeſaid, in the ſaid place called M. only; 


as the ſaid (plaintiff) doth above ſuppoſe 


by his ſaid declaration, of all and ſingular 


- which cattle aforeſaid, one Sir P. E. Knt. 


then ſheriff of the ſaid county of D. 
granted a replevin to the ſaid (plaintif) 
upon his plaint thereon ; and this he i; 
ready to verify ; wherefore he prays judg- 
ment of the declaration aforeſaid, and to 
have a return of all and ſingular the cattle 
aforeſaid; and the ſaid (defendant) as bai- 
liff to J. B. well acknowledges the taking 
of the ſaid ſix oxen, eight cows, and one 
horſe, in the ſaid place called M. D. and 
juſtly, Sc. becauſe he ſaith, [/ go on with 
the avowry, coucluding with a prayer of 0 
return], &c. 


This precedent is agreeable to the caſe re- 
Ported in Salk. 93, 94. where the defer: 
dant pleaded, that the cattle were taken 
in another place; without that, &c. and 
it was held by the court that this was nt 
enough, but the defendant muſt go furtber, 
and make an avowry for a returno ha- 
bendo, yet ſuch avotory is only a ſuggeſt 
to bring him within the ſtatute of H. 8. 
for damages; before that ſtatute no damages 
were given, and without ſuch a Jabel! 

| e 
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he is not within that ſtatute, and it being 
only far this particular purpoſe, is not tra- 
ver/able. | 


ND the ſaid Richard Poole pleads, 
that the ſaid Thomas Longuevill ought 
not to avow the taking of the cattle afore- 
ſaid in the ſaid place in which, Sc. to 
be juſt, for the reaſon above alledged, 
nor ought they the ſaid Anthony, William 
and Thomas Leadale, as bailiffs to the ſaid 
Thomas Longwevill, to acknowledge the ſaid 
taking of the cattle aforeſaid in the ſaid 
place in which, Cc. to be juſt, for the 
{ame reaſon, becauſe he ſaith, that he the 
ſaid Richard Poole, at the ſaid time when, 
Sc. was, and long before had been poſ- 
ſeſſed of and in a cloſe of paſture in Burne 
aforeſaid, near adjoining to the ſaid place 
called Parks, in which, &c. and further, 
the ſaid Richard Poole ſaith, that the ſaid 
Thomas Longuevill, and all thoſe whoſe 
eſtate he the ſaid Thomas Longuevill now 
hath, and at the ſaid time when, &c. had, 
of and in the cloſe aforeſaid called Parks, 
in which, &c. for ſo long a time as there 
is no remembrance of any man to the 
contrary, have made and repaired, and 
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Plea, 


That plaintiff 
at the time 
when, &c. 
and long be- 
fore, was poſ- 
ſeſled of a 
cloſe adjoin- 
ing to the 
place in 
which, Ce. 
and that 7. 
L. the prin- 
ci pal deſen- 
dant, and all 
thoſe, Cc. 
time out of 
mind were 
uſed to re- 
pair the fen- 
ces of the o- 
cus in guo, 


have been uſed and accuſtomed to make &c, which 
and repair, the hedges and fences between divided the 


the ſaid cloſe called Parks, in which, &c. 
and the ſaid cloſe of paſture of the ſaid 
Richard; and the ſaid Ricbard further 


lame from 
the plaintiff's 


Cloſe. 


faith, that before and at the time when, That thoſe 
Fe. the hedges and fences between the fences before 


ſaid cloſe in which, Fe. and the ſaid 
cloſe of paſture of the ſaid Richard Poole 
R were 


the time 
when, e. 
were oft 


te pair. 
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were broken, laid open, and in great de— 
cay for want of repairing them, by which 
means the cattle of the ſaid Richard being 
thentofore put into his ſaid cloſes of paſ- 
ture, afterwards, and before the ſaid time 
By reafon when, Sc. that is to ſay, upon the 27th 
rene day of February in the 18th year afore- 
RE eſcapes ſaid, eſcaped out of the cloſe of the ſaid 
into the loc Richard, and by the hedges. and fences 
in 9. _ aforeſaid being broken, entred into the ſaid 
cloſe in which, &c. and there remained 
until they the ſaid T. L. A. V. and 7. 
_ afterwards, and before that the ſaid Richard 
And before had or could have any notice of the ſaid 
e eee cattle's being in the ſaid place in which, 
we acre Sc. (to wit) at the ſaid time when, Ec. 
tice thereof, took the ſaid cattle in the ſaid place in 
defendants Which, Ec. and unjuſtly detained them 
took the cat- againſt ſureties and pledges, in the man- 
— ner and form as the ſaid Richard doth 
above complain thereof againſt them ; and 
this he 1s ready to verify ; wherefore, and 
inaſmuch as the ſaid T. A. V. and J. 
do above acknowledge the taking and 
detaining of the cattle aforeſaid, he the 


Plainuf p ſaid R. P. prays judgment, occaſioned by 
met, and the taking and unjuſtly detaining of the 


his damages. Cattle aforeſaid, to be adjudged to him, 
Sc. 
2 Saund. 289, To this plea in bar of the avowry the 


292. | | SO 
„. defendant demurred, and the plaintiff 


680, 709. joined in demurrer, and judgment was 
2 Dany. 642. given in the common pleas for. the de- 
pl. 57+ endant, that the plaintiff's plea in bar 
a Vent. 59. was not good; upon which a writ of er— 
3 Lev. 260. a | h 
Lots. 1165, ror Was brought. The counſel for the 
1577, 1678. plaintiff in error argued, that the judg- 

es ment 
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ment was erroneous, and that the cattle 1 Saund. 226, 
could not be diſtrained, begauſe they 227. 
eſcaped from the default of fences, which ha 
upon the face of the record ought to , Rol. * 
have been repaired by the defendant Lon- 671. 


guevill. Notwithſtanding this, the judg- Plou d. 38. 


ment was affirmed. The court relied wh eats . 6. 
much upon the caſe in 10 H. 7. 21. B. 3 Go. 540, 


where it is ſaid, that if the cattle eſcape 596, 628. 
into any land, and the lord diſtrains Pyer 322, 
them, ſuch diſtreſs is good, and that it is 2 FEED 
not material whether they were levant and = TOY 
couchant or not. But Sarndirs in the re- 11 H. 7. 48. 
port of this caſe takes notice, that this 15 H. 7. 17. 
caſe, in kis opinion, was hard to be main- B.o. Diſtreſs 
tained ; for, ſays he, there is a vaſt CL Ra 
difference between a lord's diſtraining with- 43 Eg 3. 32. 
in his ſeigniory and a leſſor's diſtraining T. Raym. 39, 
for rent reſerved upon his own leaſe; 398. 

tor the lord hath nothing to do with the. 3 
land or the fences, and ſo it is not material e 9 
to him whether the fences are in repair or 3 Med. 112. 
not: but it is otherwiſe of a leflor, for he 2 Lev. 22. 
himſelf ought to repair the fences, or to 5 Mod. 147, 
take care that his tenant repairs them ; Fn 
otherwiſe he would take an advantage of 

his own wrong, which would be inconve- 

nent, This diſtinction (ſays he) ſeems 

to be warranted by the books of Mich. 

14 & 15; Ef. Dyer 317, 318. 22 Ed. 4. 
. 1c H. . % But ZE 

the cattle eſcape into the land without 

any default of the fences, or that the te- 

nant of the land is not bound to repair 

thoſe fences, for default whereof the cat- 

tle eſcape and are diſtrained, it is not ma- 

terial to the lord or the leſſor, whether they 
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are levant and couchant or not. Nez; 
the caſe of Reynolds and Oakley, reported 
in 1 Brownl. 170. and in Hob. 265. ſeems 
to favour this opinion of Saunders. There 
the defendant avowed for rent reſerved 
upon a leaſe for life, and the plaintiff in 
his plea in bar to the avowry ſhews, that 
the place in which, Cc. did adjoin to the 


plaintiff's cloſe, and that the cattle, againſt 


the plaintiff's will, did efcape into the 


other cloſe, and that he did prefently fol- 


low the cattle, and before he could drive 
them out of the cloſe the defendant di- 
ſtrained them. The court held, that in- 
aſmuch as the beaſts were always in the 


plaintiff's poſſeſſion, and in his view, the 


defendant could not diſtrain thoſe cattle as 
the cattle of a ſtranger; but if he had 
permitted the beaſts to have remained 
there by any ſpace of time, tho* they had 
not been levant and couchant, the leſſor 
might have diſtrained them as the beaſts 
of a ſtranger. In the report of this caſe 
in Hob. the opinion of the court does not 
appear, for it is there ſaid, the caſe had 
been ſomewhat better, if the tenant ought 


to maintain the fences. 


Nos ſuit in 
replevin for 
not declating. 


Eldridge and Burfeld. 


Suſſer, to wit. Homas Eldridge was ſum- 

moned to anſwer to Ko- 
bert Burfield in a plea, why he took ſeven 
cows of him the ſaid Robert and them un- 
juitly detained, againſt ſurety and pledges, 


&c. And whereon the ſame Thomas in his 
| | prope! 
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proper perſon hath offered himſelf the fourth 
day againſt the faid Robert in the plea 
aforeſaid ; and the ſame Robert, although 
ſolemnly called, doth not come, but hath 


made default: therefore it is conſidered, 


that the ſaid Thomas Eldridge do go thereof 
without day, &c. and that the ſaid Robert 
and his pledges to proſecute, to wit, John 
Doe and Richard Roe, be in mercy, e. 
9. The names of the pledges, Cc. and 
that the ſaid Thomas have a return of the 
cows aforeſaid, c. Afterwards, to wit, 
on day next after 
in this ſame term before the lady the 
ueen at Weſtminſter comes here into court 
e ſaid Robert Burfeeld by A. B. his attorney, 
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and by the ſtatute, Fc. prays the writ of 13 E. 1. e. 2. 


the lady the queen of ſecond deliverance of 
the cattle aforeſaid ; and to him it is grant- 
ed, returnable here from the day of 
whereſoever, Cc. 


AN NE, Sc. To the ſheriff of Mid- Inquiry of 


dleſex, greeting: Whereas John S. late 
of the pariſh of St. Clement Danes in your 
county, Eſq; was ſummoned to be in our 


damages in 


where judg- 
ment was 


court before us to anſwer to William P. Eiq; given for the 
in a plea, why on the 14th day of OF9ber defendant vn 


in the firſt year of our reign, at the 
pariſh of St. Clement Danes in your county, 
in a certain place there called a chamber 


in Devereux Court, he took the goods and 


chattely of him the ſaid William, to wit, 
one bed, one bedſtead, one bolſter, one 
1 four curtains valance, two blan— 
dets, one quilt, one cheſt of drawers, 20 
books, one looking-glaſs, one large bruſh, 


R 3 one 


demurrer. 
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one large trunk, and four chairs, and un- 


juſtly detained them, againſt ſurety and 


pledges, until, Sc. And the ſaid Jobs S. 
came and 1n our fame court before us al- 
ledged and ſaid, that the ſaid Milliam ought 
not to have or maintain his action afore- 
ſaid thereof againſt him, becauſe he ſaid, 
that as to the ſaid one bed, one bedſtead, 
one bolſter, one pillow, four curtains va- 
lance, two blankets, one quilt, one look- 
ing-glaſs, and 10 books, parcel of the 
goods and chattels aforeſaid in the decla- 
ration aforeſaid mentioned, the property of 
thoſe goods and chattels at the ſaid time 
of the taking of the ſame was in him the 
ſaid Jobn; without that, that the property 
of thoſe goods and chattels at the ſaid 
time of the taking of the ſame was in 
the ſaid William, as by the declaration 
aforeſaid was above ſuppoſed : and this 
he was ready to verify : and as to the ſaid 
one cheſt of drawers, one large bruſh, 
one large trunk, 10 other books, and four 
chairs, the reſidue of thoſe goods and 
chattels laſt mentioned, the property af 
the tame goods and chattels was in one 
Richard F. without that, that the property 
of the reſidue of thoſe goods and chattels 


was in the ſaid Hilliam, as by the declara- 


tion aforeſaid was above ſuppoſed : and 
this he was ready to verify, and prove, Ec. 
wherefore he prayed judgment if the fail 
William ought to have or maintain his 
action aforeſaid thereof againſt him, Es. 
and he prayed alſo a return of all and 
ſingular the goods and chattcls aforeſaid, 
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together with his damages, coſts and 
charges by him about his ſuit in that be- 
half expended, to be adjudged to him, 


Sc. And the ſaid William ſaid, that the Demurrer. 


plea aforeſaid by the ſaid John above 
pleaded, and the matter in the fame con- 
tained, were inſufficient in law to preclude 
him the ſaid William from having his ac- 
tion aforeſaid againſt the ſaid Fohn, and 
that he to that plea in manner and form 
aforeſaid pleaded had no neceſſity, nor 
was by the law of the land obliged in 
any manner to anſwer : and this he was 
ready to verify : wherefore, for want of a 
ſufficient anſwer in this behalf, he the 
ſame William prayed judgment and his 
damages, by reaſon of the caption and 
unjuſt detention of the goods and chat- 
tels aforeſaid, to be adjudged to him, &c. 


And the ſaid John ſaid, that the plea jolader. 


aforeſaid by him the ſaid John in manner 
and form aforeſaid 'above pleaded, and 
the matter in the ſame: contained,” were 
good and ſufficient in law to preclude the 
laid William from having his action afore- 
ſaid 'againſt him the ſaid John ; which ſaid 
plea, and the matter in the ſame con- 
tained, he the ſame John was ready to 
verify and prove, as the court, Sc. And 
becauſe the ſaid William did not anſwer to 
that plea, nor hitherto in any wiſe deny it, 
he the ſame John (as before) prayed judg- 
ment, and a return of all and ſingular 
the goods and chattels aforeſaid, together 
with his damages, &c. to be adjudged to 
him, Fe. And it was thereupon in ſuch 


Judgment for 


the cefca- 
R 4 Manner gout. 


ATPENDILETST. 


manner proceeded in our ſame court be- 
fore us, that it was conſidered, that the 
plea aforeſaid by him the ſaid John above 
pleaded, and the matter in the ſame con- 
tained, were good and ſufficient in law to 
preclude the ſaid William from having his 
action aforeſaid againſt him the ſaid Fob : 

it was alſo conſidered, that the ſaid Villiam 
P. ſhould take nothing by his writ afore- 
ſaid, but for his falſe claim ſhould be in 
mercy, &c. and that the ſaid John ought 
to recover his damages againſt the ſaid 
William by reaſon of the caption and un- 


juſt detention of the goods and chattels 
| aforeſaid : therefore we command you, 


that by the oath of 12 good and lawful 
men of your bailiwick you diligently in- 
quire what damages the ſame Jobn hath 
ſuſtained, as well by reaſon of the caption 
and unjuſt detention of the goods and 
chattels aforeſaid, as for his coſts and 
charges by him about his ſuit in this be- 
half expended; and the inquiſition which 
you ſhall thereof take ſend to us on 

whereſoever we ſhall then be in England, 
under your ſeal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, 
together with our writ to you therefore 
directed. Witneſs F. Holt, Knt. at Weſt- 


minſter 12th day of February in the ſecand 
year of our reign. 
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EORGE, &c. To the ſheriff of 54 An inquiry 


of the arrear 


ſex, greeting: Whereas William A. Was 
ſummoned to be in the court of the lad 


Anne, late queen of Great Britain, Sc. be- catele di- 
fore the late queen herſelf, to anſwer to ſtrained on a 


of reat a 
value of 


nd 
the 


Matthew G. in a plea, why the ſaid William 290tuit ins 


on the gth day of April in the 12th year of 
the reign of the ſaid lady the queen, at 
Chalvington in the county aforeſaid, in a 
certain place there called the Crof?, took 
the cattle, to wit eight ewes and fix lambs, 
of him the ſaid Matthew, and them unjuſt- 
ly detained, againſt ſurety and pledges, Sc. 
And the ſame William in the ſame court 
before the ſaid lady the late queen appear- 
ing, for a certain cauſe by him alledged 
ſaid, that he took the cattle aforeſaid at 
Ripe, otherwiſe Cocklington, in the county 
aforeſaid ; without that, that he took the 
cattle afcreſaid at Chalvington in the county 
aforeſaid, as the ſaid Matthew by his de- 
claration aforeſaid had above alledged : 
and this he was ready to verify: wherefore 
he prayed judgment of the writ aforeſaid, 
and that the ſaid writ and declaration, Sc. 
and to have a return of the cattle aforeſaid ; 
the ſame William, as bailiff of Robert R. 
vell acknowledged the taking of the cattle 


atoreſaid in the ſaid place to be juſt, &c. 


becauſe he ſaid, that the ſame place, called 
the Cony Earths, contained in itſelf five acres 
of land with the appurtenances in the ſaid 
pariſh of Ripe, otherwiſe Cocklington in the 
county aforeſaid, of which ſaid five acres 
of land with the appurtenances the ſame 
Robert R. before the ſaid time when, Oc. 


Wis 


teple via. 


3 Leon. 


213. 
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was teiled in his demeſne as of fee; and 
being ſo thereof ſeiſed, before the ſaid time 
when, Sc. to wit, on the 18th day of 
March in the 11th year of the reign of the 
ſaid lady the late queen, at the pariſh of 
Semifton in the county aforeſaid, the {aid 
Robert R. demiſed to one Matthew G. the 
vounger the ſaid five acres of land with the 
appurtenances, by the name of all thoſe 
two pieces or parcels of paſture, called the 
Cony Earths, with the appurtenances, lying 
and being in Ripe, otherwiſe Cocklingtcn 
aforefaid; to have and to hold the laid live 
acres of land with the appurtenances wire- 
of, Sc. to the ſame Matthew GC. ir the 
feaſt of the annunciation of the Eleſted Vir- 
gin Mary then next enſuing unto the end 
and term of one whole year, and ſo from 
year to year as long as both parties ſhould 
pleaſe ; yielding and paying therefore the 
yearly rent or ſum of 505. of lawful mo- 
ney of Great Britain, at the to molt uſual 
feaſts or terms in the year, to wit, on the 
feaſt of St. Michael! the Archangel and the 
annunciation of the Bleſſed Virgin Man, 
by even and equal portions to be paid: 
by virtue of which demiſe the tame Met- 
thew G. the younger, afterwards, and before 
the ſaid time when, &c. to wit, on the 
26th day of March in the year laſt above- 
ſaid, into the ſaid five acres of land with 
the appurtenances whereof, Sc. entered, 
and was thereof poſſeſſed ; and he the jaid 
Matthew G. the younger being ſo thereof 
poſſeſſed, and the ſaid Robert of the re 
verſion of the ſaid five acres of land wit 


the appurtenances being ſeiſed in his ce 
ni. ine 


* * 


END 


meſne as of fee; and becauſe 50 5. of the 
rent aforeſaid, for one year ended on the 
feaſt of the annunciation of the Bleſſed Vir- 
gin Mary in the 12th year of the reign of 
the ſaid late queen, to the ſame Robert 
after that feaſt and at the ſaid time when, 
&c. were in arrear and unpaid, the ſame 
William, as bailiff of the ſaid Robert, well 
acknowledged the taking of the cattle 
aforeſaid in the ſaid place in which, Sc. 
as in parcel of the tenements aforc{aid with 
the appurtenances whereof, &c. to the fame 
Matthew G. in form aforeſaid den niſed, and 
juſtly, Sc. for the ſaid 505. rent to the ſaid 
Robert in form aforeſaid being in arrcar, 
Sc. And this he was ready to verify: : 
wherefore he prayed judgment, and a re- 
turn of the cattle aforeſaid, together with 
his damages, coſts and charges in this be- 
half expended, according to the form of 
the ſtatute in ſuch caſe made and provided, 


51 


to be adjudged to him, Sc. And after- Demiſe of 
wards the ſaid lady the queen departed this tue queen. 


life: and upon this the ſaid Matthew pray- 
ed leave of our court before us until on the 
morrow of the holy Trinity, whereſocver, 
Sc. to plead in bar to the cogniſance 
_ aforeſaid ; and he had, Sc. The fame day 
was given to the ſaid William, Ec. On 
which day came the faid William into our 
Tame court before us at Weſtminfter; and 
the ſaid Matthew, although ſolemnly called, 
did not come, nor farther proſecute his 
writ aforeſaid : therefore it 1s conſidered, 
that the ſaid Mother take nothing by his 
writ aforeſaid, but be in mercy for his falſe 
claim thereof, and that the ſaid Villiam do 


82 


Nonſuit. 
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go thereof without day, &c. Therefore 
we command you, that, according to the 
torm of the ſtatute in ſuch caſe lately made 
and provided, by the oath of 12 good and 
lawful men of your county you diligently 
inquire how much of the yearly rent afore- 


ſaid at the ſaid time of the taking and di- 


ſtraining of the goods and chattels aforeſaid 


The return. 


was in arrear and unpaid, and how much 
the goods and chattels aforeſaid ſo as afore- 
tard taken and diffrained were worth, ac- 
cording to the true value of the ſame; 


and the inquifition which, &c ſend to us 


from the day of St. Michael in three weeks 
under your ſeal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, 
together with this writ. Witneſs T. Par- 
ker, knt. 


The execution of this writ appears 1n a 
certain ſchedule to this Inquiſition annexed. 


Sulſſex, to wit. N inquiſition indented 
taken at Eaſtgrinſtead, 


in the county aforeſaid on the fifth day of 


Auguſt, c. In witneſs whereof as well | 
the ſheriff as the jurors aforeſaid have to 
this inquiſition ſet our ſeals the day, year 
and place aboveſaid. 


James Smith, bart. ſheriff. 


The rent in arrear 8 J. 
The value of the goods 8 f. 
For coſts, according to the form of tht 
ſtatute 91. 
$ December 1715. 


James 
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AMES, Ec. To the ſheriff of Gloy- W inquiryof 
cefter, greeting: Whereas John M. gent. 1 1 

lately in our court before us at Veſiminſter, n eee _ 

by our writ impleaded Francis C. eſq; jemurrer. 

Henry C. the elder, George T. William B. 

and Henry C. the younger, in a plea, why 

they took the cattle of him the ſaid John, 

and them unjuſtly detained, againſt ſurety 

and pledges, &c. And thereupon the tame 

Jobn by Thomas E. his attorney complained, 

that the ſaid Francis, Henry C. the elder, 

George, William, and Henry C. the younger, 

on the firſt day of September in the 35th l 

year of the reign of the lord Charles the 

ſecond, late king of England, Sc. at the 

pariſh of St. Philip and James in your coun- 

ty aforeſaid, in a certain place there called | 

Conham, took the cattle, to wit fifty ſheep, j 

of him the ſaid John, and them unjuſtly 

detained, againſt ſurety and pledges, until 

Sc. whereby he then ſaid that he was pre- 

judiced, and had damage to the value of 

20/. And therefore he then produced the 

fur, Sc. And thereupon the ſaid Francis, 

Henry, George, Williom and Henry, by C. H. 

their attorney came and defended the force 

and injury when, Sc. And the ſaid Fran- Avowry and 

cis in his own right well avowed, and as cogniſance. 

bailiff of Thomas S. and Stephen C. gent. 

well acknowledged, and the ſaid Henry, 

_ William and Henry, as bailiffs of 

the ſaid Francis, Thomas and Stephen, well 

acknowledged the taking of the cattle 

aforeſaid, in the ſaid place in which, Cc. 4 

and juſtly, Sc. becauſe they ſaid that long | 

before the ſaid time when, Cc. the lord (0 
| Charles N 
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Charles the ſecond, late king of Fngloyd, 
Sc. was ſeiſed of and in the foreſt or chaſe 
called Kineſwoed, with the appurtenances 
in your county aforeſaid, in his demeſne 
as of fee in the right of his crown of Eng- 
land; and that the ſaid place in which, 
Sc. is and at the ſaid time when, Ge. 
and allo for time immemorial was within 
the foreſt atoreſaid, and parcel of the ſame 
foreſt, and that the ſame late king being 
ſo ſeiſed before the ſaid time when, 275 
by indenture made at Weſtminſter in the 
county of Middleſex, on the 20th day of 
January in the 21ſt year of the reign of the 
fame late king, between the ſame late king 
of the one part, and one Baynham J. knit. 
and bart. of the other part, which ſaid in— 
denture, lealed under the great ſeal of Eny- 
land, the ſame Francts, Henry, George, Wil. 
licm and Henry then in court produced, the 
date whereof 1s the day and year laſt above- 
iaid, the lame late king Charles the ſecond, 
for the conſiderations in the ſame inden— 
ture mentioned, with the advice of two of 
the commiſſioners of the treaſury of thc 
jaime late king, granted, demiſed a d to 
farm let to the ſaid Baynbam the foreſt or 
chaſe aforeſaid, with the appurtenances, by 
the name of all that foreſt or chaſe called 
Kingſwood, lying and being in or near the 
parith of St. Philip and James i in the city of 
Briſtol in the pariſh of Bitten Mange!/jie!e, 
otherwiſe Mangerfield Stapleton, otherwilc 
Stablet on, 3 ooke and Weſtanbam in your 
county, containing by eſtimation 3432 acres 
of waſte land, more or leſs, and extending 
on ſundry other lands, as well w:.ſte as in- 
cloſed, in or near the parithcs aforeſaid, of 
4 ſome 
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ſome of them, together with all bucks; 
does and other beaſts then being within the 
limits of the foreſt or chaſe aforeſaid, and 
all liberties, franchiſes, privileges, rights 
and appurtenances to the ſame foreſt or 
chaſe belonging, incident or appendant, or 
within the foreſt or chaſe then before had, 
uſed or enjoyed in the times of the lady 
Elizabeth, late queen of England, or of the 
lord James, late king of England, and the 
lord Charles the firſt, late king of England, 
or any of them, by reafon or pretence of 
the ſaid foreſt or chaſe, or the hberties and 
franchiſes of the ſame, to have and to 
hold the ſaid foreſt, chaſe, franchiſes, li- 
berties, privileges, and all and ſingular 
other the premiſſes in the ſame indenture 
mentioned and intended to be thereby 


: granted, with their and every of their ap- 


, purtenances to the ſaid B. T. his executors, 
: adminiſtrators and aſſigns, from the feaſt 
? of St. Michael the archangel then laſt paſt, 
dor and during the term of 60 years from 
IM thence next enſuing, fully to be compleat 
1 and ended : and the ſaid late king Charlies 
o cke ſecond willed, and by the ſame inden- 


1 ture for himſelf, his heirs and ſucceſſors, 
* gave and granted to the ſaid Baynbam, his 
4 Lex ecutors, adminiſtrators and aſſigns, full 


power and authority to repleniſh the forcil 
or chaſe aforeſaid with deer, and by all 
lawful ways and means to erect lodges for 
the keepers, and to hinder and ſuppreſs 
purpreſtures, aſſarts and nuſances there, of 
what nature or kind ſoever, and alſo to 
preſerve the covert and vert for the ſafety 
ad preſervation of the beaſts aforeſaid, as 

| by 


* 
in 
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by the indenture aforeſaid, among other 
things, is more fully manifeſt ; by virtue of 
which ſaid demiſe the ſaid Baynbam into 


the foreit or chaſe aforeſaid, with the ap- 


purtenances, entered, and was thereof pof. 
ſeſſed, and being ſo thereof poſſeſſed, the 
lame Baynbam atterwards, and before the 
ſaid time when, Ce. to wit, on the firſt 
day of March in the 32d year of the reign 
of the ſaid Jord king Charles the ſecond, at 
the pariſh of St. Philip and James aforeſaid, 
aligned to one Mary B. the premiſes afore- 
faid, with the appurtenances, and all his 


right, title and intereſt of and in the ſame, 
to have and to hold to the ſame Mary, her 


executors and aſſigns, during all the reſidue 
of the ſaid term of 60 years then to come 
and unexpired, by virtue of which ſaid 
aſſignment the ſame Mary into the premiſſes 
aforeſaid entered and was thereof poſſeſſed; 
and being ſo thereof poſſeſſed, the faid 
Maury afterwards, and before the ſaid time 
when, Sc. to wit, on the third day of 
January in the 33d year of the reign of the 


ſaid lord king Charles the ſecond, at the 


pariſh of St. Philip and James aforeſaid, 
afligned to the ſaid Francis, Thomas and 
ephen, the premiſſes aforeſaid, with the 
appurtenances, and all her right, title and 
intereſt of and in the ſame, to have and 
to hold to the ſame Francis, Thomas and 
Stephen, during all the reſidue of the faid 
term of 60 years then to come and unex- 


pired, by virtue of which ſaid aſſignmefit 


rhe ſame Francis, Thomas and Stephen, unto 
the premiſſes aforeſaid, with the appurte- 


nances, entered, and were and yet are __ 
OY 
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of poſſeſſed ; and becauſe the cattle afore- 
ſaid at the ſaid time when, Cc. were in the 
ſaid place in which, Cc. eating up the 
grals there growing, and doing damage 
there, the ſaid Francis in his own right 
well avowed, and as bailiff of the ſaid 


Thomas and Stephen acknowledged, and the 


ſaid Henry, George, William and Henry, as 
bailiffs of the ſaid Francis, Thomas and 


| Stephen, well acknowledged the taking of 


the cattle aforeſaid. in the ſaid place in 
which, c. and juſtly, Ec. ſo doing da- 
mage there: and this they were ready to 
verify: wherefore they prayed judgment, 
and a return of the cattle aforeſaid, toge- 
ther with their damages, coſts and charges 
in that behalf expended, according to the 
form of the ſtatute in ſuch caſe made and 
provided, to be adjudged to them, Sc. 
And the ſaid John W. thereto ſaid, that the 
ſaid Francis, Henry, George, William and 
Henry, for the reaſon before alledged, ought 
not as bailiffs of the ſaid Thomas S. and 
Stephen C. to acknowledge, nor the ſaid 
Francis in his own right to avow the taking 
of the cattle aforeſaid in the ſaid place in 


which, &c. juſt; becauſe by proteſting Plea. 


that the ſaid lord king Charles the ſecond 
never was ſeiſed of the {wil or land of the 
foreſt or chaſe of King /wood aforeſaid, for 
plea the ſame Jobn I. ſaid, that long be- 
tore the ſaid time of the taking of the 
cattle aforeſaid made, and alſo before the 
laid time when it is ſuppoſed that the ſaid 
late king Charles the ſecond was ſeiſed of 
the foreſt or chaſe aforeſaid, to wit, on the 
chird day of April in the 23d year of the 
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reign of the late king Charles the firſt, 


Jobn Ii. the eider, father of him the ſaid 
John W. was ſeiſed of the manor of St. Law 
rence within the pariſh of St. Philip and 


James, with the appurtenances, in your 


county aforeſaid, whereof the ſaid place in 
which, Sc. is and at the ſaid tune when, 
Sc. and alſo for time immemorial was par- 


cel, in his demeſne as of fee; and being ſo 


thereof ſeiſed, the ſame John IW. the elder 
afterwards md before the ſaid time when, 
Sc. at Conham aforeſaid died of ſuch hi; 


eſtate thereof ſeiſed, after whoſe death the 
ſaid manor with the appurtenances, whereof 


the ſaid place in which, &c. is parcel, de- 


ſcended to the ſaid John as ſon and heir of 


him the ſaid John, by reaſon whereof the 


ſaid John the ſon afterwards and before the 


ſaid time when, Sc. into the ſaid manor 
with the appurtenances entered, and at the 
time of the taking of the cattle aforeſaid 
was and yet is ſeiſed thereof in his demeſne 


as of fee, and being ſo thereof ſeiſed, the 


ſame John before the ſaid time when, Sc. 
put his cattle aforeſaid into the ſaid place 
in which, Sc. to feed on the graſs there 
then growing, until the ſaid Francis, Henry, 
George, William and Henry on the day and 
year in the declaration aforeſaid ſpecified 
at Conham aforeſaid, took the cattle afore- 
{aid of hun the ſaid John, and unjuſtly de- 
rained them againſt ſurety. and pledges, 
until, &c. as he above againſt them com- 
plained : and this he was ready to verify: 


wherefore he prayed judgment and his da. 


mages, by reaſon of the Caption and unjull 
dctention of thoſe cattle, to be ad udged 
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to him, Sc. And the ſaid Francis, Ileum, Demurrer. 


George, William and Henry thereupon ſaid, 
that the ſaid plea of the ſaid John above in 
ar of the avowry and cogniſance aforeſaid 
pleaded, was inſufficient in law to maintain 
him the ſaid John to have his action afore- 
ſaid againſt them the ſaid Francis, Henry, 
George, William and Henry, and that they 
to that plea in manner and form aforeſaid 
pleaded had no neceſſity, nor were by the 
law of the land obliged in any manner 
to anſwer: and this they were ready to 
verify: wherefore for want of a ſufficient 
plea in this behalf they prayed judgment, 
and a return of the cattle aforeſaid, to- 
gether with their damages in this behalf 
ſuſtained, to be adjudged to them, Ec. 


And fer cauſe of demurrer in law in this The cauſes. 


behalf, the ſame Francis, Henry, George, 27 
William and Henry did ſet down, and to 


the court here expreſs the cauſes follow- 
ing, to wit, that the ſaid John in his plea 
aforeſaid did not traverſe the matter in the 
ayowry and cogniſance aforeſaid, when 
he ought to traverſe that matter, as they 


A 


Ann. c. 10. 


ſaid; and becauſe the matter of that plea Joinder in 
was not iſſuable nor triable, and becauſe demurrer. 


that plea was inſufficient and wanted form, 
and thereupon the ſaid John . ſaid that 
the plea aforeſaid by him the ſaid n 
above in bar to the avowry and cogniſance 
aforeſaid pleaded, and the matter in the 
lame contained, were good and ſufficient 
11 law to preclude the ſaid Francis, Henry, 
George, William and Henry from having their 
wowry and cogniiance aforeſaid ; which 
aid plea, and the matter in the ſame con- 
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tained, the ſame John was ready to verif 
and prove, as the court, Sc. And becauſe 
the Rid Francis, Henny, George, William and 
Henry to that plea did not anſwer, nor 
hitherto in any wiſe deny it, the ſame 7c: 
as before prayed judgment and his damage: 
aforeſaid, by reaſon of the caption and un- 
juſt detention of the cattle aforeſaid, to be 
adjudged to him, &c. And becauſe the 
court of the ſaid lord the king here were 
not adviſed to give their judgment of and 
upon the premiſſes, day therefore was given 
to the parties aforeſaid before the ſaid lord 
the king from the day of Eaſter in 15 days, 
whereſoever, &c. to hear their judgment 
of and upon the premiſſes, becauſe the 
court of the ſaid lord the king thereof, 
Sc. On which day before the lord the 
king at Weſtminſter came the parties afore- 
ſaid, by their attornies atoreſaid ; where- 
upon all and ſingular the premiſſes being 


ſeen, and by the court of the ſaid lord the 


king fully underſtood, and mature delibe- 
ration being thereon had, it was conſidered 
that the plea aforeſaid by him the ſaid 7s 
above in bar to the avowry and cogniſance 
aforeſaid pleaded, was good and ſufficient 
in law to maintain him the ſaid 7% to 
have his action aforeſaid againſt them the 
fad Francis, Henry, George, William and 
Henry : wherefore it was alſo conſidered, 
that the ſaid John ought to recover his da- 
mages againſt them the ſaid Francis, Henry, 

corge, William and Henry, by reaion of 
the caption and unjuſt detention of the 
cattle aforeſaid; but becauſe it is not Known 
what damages the ſaid 7% hath ſuſtained 


by 
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by the reaſon aforeſaid ; therefore we com- 
mand you, that by the oath of twelve good 
and lawful men of your bailiwick you dili- 
gently inquire what damages the ſaid Joby 
hath ſuſtained, as well by reafon of the 
premiſſes as for his coſts and damages by 
him about his ſuit in this behalf expended ; 
and the inquiſition which you ſhall there- 
upon take, fend to us whereſoever, 
Sc. under your ſeal and the ſeals of thoſe 
by whoſe oath you ſhall take that inquiſi- 
tion, together with this writ, Witneſs Ed- 
mund Herbert, knt. at Weſtminſter, the 17th 


reign. 


—.. . gc ß , ne Flo days 


The manner of entering an inquiſition in reple- 
vin, according to the ſtatute of 17 Car. 2. 
upon a judgment for the avowant upon a 
demur rer, where a writ of inquiry was 

awarded to inquire of the value of the di- 
ſtreſs, and a judgment thereon. 


After awarding the inquiry, and the words, 
The ſame day is given to the (plaintiff) to 
be there, &c. you ſay thus : 


T which day the ſaid 7. R. (i. e. the 
laintiff) comes before our ſovereign 


d, lord the king at Weſtminſter, by his attor- 
la- ney aforeſaid, and the ſheriff (to wit) J. A. 
7, elq; returns an inquiſition taken before him 


on the zoth day of March in the eighth 
year of the reign of his preſent majeſty, 
whereby it is found that the ſaid fix hogſ- 

5 — 3 heads 


day of May in the ſecond year of our 


at the caſtle of York in the county aforeſaid, 
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* Ncte; when heads of allum, at the time of the taking 
12 goods © thereof were worth 100 J. according to 
8 the true value thereof; therefore it is ad- 
were worth Judged, that the ſaid T. R. do recover 
ſo much; if againſt the ſaid F. M. the ſaid 100 J. for 
animate, were the value of the ſaid fix hogſheads of al- 
wee lum f part of the ſaid rent, being in ar- 
+ Theſe rear as aforeſaid, found by the ſaid 1nqui- 
words are ſition in the manner aforeſaid, and his da- 
where the mages ſuſtained by reaſon of the premiſſes 
eee here adjudged by the ſaid court of our 
to the value {aid ſovereign lord the king, according to 
of the rent. the form of the ſtatute in ſuch caſe made 
and provided, to the ſaid T. R. to 80/. with 

his conſent, for his expences and colts laid 

out by him about his ſuit in this cauſe, 

| which ſaid value, expences and coſts, do 

1 Saund. 195. in the whole amount to 180 J. and be the 


{aid F. M. amerced, Ec. 


Ai 
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An inquiſition and judgment upon the ſame 
ftatute, upon a judgment on a demurrer for 
the avowant, and a writ to inquire of the 


monies in arrear, and of the value of the 


diſtreſs, and Judgment thereon. 


After the judgment upon the demurrer that 


the plea in bar to the ayowry is infuffi- 


cient, concluding, that the plaintiff take 
nothing by his <writ, but be amerced for 
his falſe complaint, and that the defendant 
is diſmiſſed the court, you go on thus : 


ND thereupon they the ſaid 7. AW. 
and T. according to the form of the 
ſtatute in. ſuch caſe made and provided, 
pray his majeſty's writ to be directed to 


the ſheriff of the county aforeſaid, to inquire | 


what monies were in arrear for the rent 
aforeſaid,” at the time of the diſtreſs made 
48 aforeſaid, and the value [or price] of the 
cattle taken; therefore the ſheriff is com- 
manded, chat by the oath of twelve good 
and lawful men of his bailiwick he dili- 
gently inquire what ſums of money were 
in arrear for the rent aforeſaid at the time 
of the diſtreſs made, and what was the 
value of the cattle diſtrained according to 
the true value thereof; and the inquiſition 
which, Ec. the ſheriff ſhould return, or 
make appear here in three weeks from the 
day of St. Michael, under the ſeal, Sc. 
and the ſeals, &c. at which day T. A. W. 
and 7. came here by their ſaid attorney, 


and the ſheriff, (to wit) Sir R. M. knight 
S 4 and 


A 
= 


63 


264 END IX. 

and baronet, now returns an inquiſition 
taken before him at the caſtle of York in 
the county aforeſaid, on the 6th day of 
Auguſt laſt paſt, by the oath of twelve good 
and lawful men, whereby it 1s found that 
the ſaid: ſums of money in arrear for the 
rent aforeſaid, to the ſaid T. L. at the 
time of the diſtreſs were 39 J. and that the 
cattle diſtrained, aecording to the true 
value [or price] thereof, were worth 38 /. 


Therefore it is adjudged, that the ſaid 7. 


A. V. and T. do recover againſt the ſaid 
R. P. the ſaid 38 J. for the value of the 
cattle aforefaid, being part of the rent in 
arrear as aforeſaid, found by the ſaid in- 
quiſition in the manner aforeſaid, and his 
damages by reaſon of the premiffes, by this 
court adjudged to the ſaid 7. A. W. and 
T. at their requeſt, by the diſcretion of the 
juſtices here, for his expences and coſts 


laid out by them in this ſuit, according to 


the form of the ſtatute in ſuch caſe made 

and provided, to 10/7. which value, ex- 
zSaund, 286, pences and coſts, do in the whole amount 
287. to 48 J. Sc. 


Retorno havends, 


A reterr' GEOR GE the ſecond, &c. To the ſhe- 
babend' after riff of Middleſex, greeting: whereas 
jalgment for 7. F. late of the pariſh of St. Clement“ 


the deſend- 
ant, upon 2 Danes in your county, eſq; was ſummoned 


demurrerin to be in our court before us, to anſwer to 
replevin. . eſq; of a plea, (or in an attim) 
| wherefore on the 14th day of OFober in the 
year of our reign, at the pariſh of St. 

Clements 


EN O1 


Clement's Danes in your county, in a certain 
place there, called a chamber in Devereux 
court, he took the goods and chattels of the 
{aid W. (to wit) one bed, one bedſtead, Sc. 
[ /o naming the goods] and unjuſtly detained, 
them againſt ſureties and pledges, until, 
Sc. and the ſaid J. S. came into our ſame 
court before us, and alledged and pleaded, 
that the ſaid Milliam ought not to have or 
maintain his ſaid action thereof againſt him, 
becauſe he ſaid, that as to the one bed, one 
beditead, | repeating part of the goods] part 
of the goods and chattels aforeſaid in the 
{aid declaration mentioned, that the pro- 
perty of thoſe goods and chattels at the 


aforeſaid time of taking them were the pro- 


perty of the ſaid F. and this he was ready 
to verify; and as to one couch, ten other 
books, [/ naming the goods to which he 
pleads this plea] reſidue of the ſaid goods 
and chattels in the declaration of the ſaid 
V. mentioned, the ſaid John pleaded, 
that at the time of taking thoſe goods and 
chattels the property of them was in and 
belonging to one R. F. without that, that 
the property of the ſaid reſidue of the goods 
and chattels in the declaration mentioned, 
at the time when, &c, was the property 
of the ſaid William, as by the ſaid decla- 
ration above was ſuppoſed : and this he was 
ready to verify and prove; wherefore he 
prayed judgment, if the aforeſaid William 
ought to have or maintain his ſaid action 
againſt him for the ſame, Sc. and he alſo 
prayed a return to be adjudged to him of 
all the goods and chattels aforeſaid, together 
witk his damages, expences and coſts laid 
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out by him about his ſuit in that behalf, 
and the faid William rephed, that the plea 
of the faid John above pleaded, and the 
matter therein contained, were not ſufficient 
in law to preclude the ſaid William from 
having his faid action againſt the ſaid Joby 
tor the ſame, and that he was not under a 
neceflity, nor was bound by the law of the 
land to anſwer in any manner to that plea, 
in the manner and form as the ſame was 
pleaded ; which he was ready to verify; 
wherefore, for want of a ſufficient anſwer in 
that behalf, he the ſaid William prayed 
judgment, and his damages occaſioned by 
the taking and unjuſtly detaining the goods 
and chattels, to be adjudged to him, Ec. 
and the ſaid John rejoined, that the plea 
aforefaid by him pleaded, in the manner and 
form aforciaid, and the matters therein con— 
tained, were good and ſufficient in law to 
preclude the ſaid William from having his 
action aforeſaid thereof againſt the ſaid hn; 
which plea, and the matters therein con- 
rained, he the ſaid John was ready to verify 
and prove, as the court ſhould require ; and 
becaute the laid Milliam had not anſwered 
to that plea, nor in any wiſe denied the 
ſame, he the ſaid John, as above, prayed 
judgement, and a return of all and fingular 
the goods and chattels aforeſaid, together 
with his damages, Sc. to be adjudged to 
him, Sc. and ſuch procceuings were there- 
upon had in our ſame court before us, that 
it was adjudged, that the ſaid plea by him 
the ſaid John above pleaded, and the mat- 
ters therein contained, were good and ſuf- 


ficient in law to preclude the aforeſaid 
IWilliam 
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William from having his ſaid action againſt 
the ſaid John; and it was alſo conſidered 
by our ſame court before us, that the {ail 
I/. ſhould take nothing by his ſaid writ, 
but for his falſe claim therein ſhould be in 
mercy, {or amerced) Sc. and that the afore- 
laid F. S. ſhould go thereof without a day, 
(or ſhould for ever be diſmiſſed the court), c. 
and that he thould have a return of the 
goods and chattels aforeſaid, to be delivered 
to him for ever irreplegiable : and further, 
it was conſidered in our ſaid court before 
us, that the aforeſaid 7% ought to recover 
his damages againit the ſaid V. by reafon 
of the premiſſes: therefore we command 
you, that without delay you cauſe the ſaid 
John to have a return of the goods and 
chattels irreplegiable, and that you ſhall 
not deliver thoſe things of which you have 
made mention, which belong to the com- 
plaint of the ſaid William, without our 
writ, which ſhall exprefly mention the 
ſaid judgment; and in what manner 
you ſhall execute this writ, do you make 
appear to us, whereſover we ſhall then 
be in Great Britain, on We 
command you likewiſe, that by the oath of 
12 honeſt and lawful men of your bailiwick, 
according to the form of the ſtatute in that 
caſe made and provided, you diligently 
inquire what damages the ſaid John hath 
luſtained, as well by reaſon of the premiſ- 
les, as for his expences and caſts laid out 
by him about his ſuit in that behalf; 
and the inquiſition which you ſhall take 
thereon do you return to us at the day 
aforeſaid, whereſoever we ſhall then be in 
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Great Britain, under your ſeal, and the ſeals 
of thoſe by whoſe oath you ſhall take ſuch 
inquiſition, together with this our writ to 
you directed for that purpoſe. Witneſs 


Robert Lord Raymond, &c. 


The return 
of a retern 
babena” and 
a writ of en- 
quiry by the 
bailiff of the 
liberty, and 
a non omittas 
and a capias 
awarded, 


T which day comes here the ſaid de- 

fendant by his attorney aforeſaid, and 
the ſheriff, (that is to ſay) V. H. eſq; now 
returneth here, that in order to have an 
execution of the writ aforeſaid to him di- 
rected, he made a mandate to Sir John Hob- 
bart, knight and baronet, bailiff of the li- 
berty of our ſovereign lord the king, of his 
duchy of Lancaſter in the county aforeſaid, 
who hath full power of returning all writs, 
and of executing the ſame within the liber- 
ty aforeſaid, to whom the execution of the 
writ aforeſaid doth entirely belong to be 
made ; for that no execution of the writ 
aforeſaid, within the liberty aforeſaid, in 
his bailiwick, could be made by him, 
which bailiff made a return to the ſaid 
ſheriff, upon the mandate aforeſaid, that 
beforc the coming of the mandate aforeſaid 
to his hands, the cattle, goods and chattels 
aforeſaid were eloined by the ſaid plaintiff 
to places to the ſaid bailiff unknown, ſo 
that he could not cauſe the cattle, goods 
and chattels aforeſaid of the ſaid (defendant) 
to be returned, as by the warrant aforeſaid 
he was commanded; the ſaid bailiff alſo 
returned, to the ſaid ſheriff an inquiſition 
taken before him at F. within the liberty 
aforeſaid in the county aforeſaid, on the iſt 
day of Ofober laſt paſt, by the oath of 
twelve, c. by virtue of the warrant _ 

al 
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ſaid directed by the ſheriff upon the writ 
aforeſaid to the ſaid bailiff, by which it was 
' found, that the ſaid defendant ſuſtained da- 
mage by reaſon of the premiſſes, beſides 
his coſts to and tor thoſe colts and 
charges to Therefore it 1s ad- 
judged, That the ſaid defendant do recover 
againſt the ſaid plaintiff his damages afore- 
ſaid to by the inquiſition found 
in the manner aforeſaid ; and alſo 
unds to the ſaid defendant. at his requeſt, 
tor his cofts and charges aforeſaid, adjudged 
by the court by way of increaſe, which da- 
mages do in the whole amount to 
Sc. And hereupon the ſheriff is com- 
manded, that he do not omit, by reaſon 
of any liberty of the duchy of Lancaſter 
aforeſaid ; but that of other cattle, goods 
and chattels of the (plaintiff) to the value 
of the cattle, goods and chattels aforeſaid 
before taken, he take in withernam, and 
deliver them to the ſaid defendant, to be 
detained by him until the cattle, goods and 
chattels aforeſaid before taken be delivered 
by the (ſaid plaintiff) and in what man- 


ner, Sc. the ſheriff ſhall make appear, 
Tc. 


EFORGE the ſecond, &c greeting: A ret 

Whereas A. B. lately in our court be- Bae a- 
fore us at Weſtminſter, was ſummoned to horny p 
anſwer to C. D. in an action, wherefore he | yank = bis 
took nine cows, the cattle of him the ſaid plea ir bar to 
C. and unjuſtly detained them, againſt ſure- as avowry. 
ties and pledges, Sc. and the ſaid 4. ap- F:<{- Breu. 
nearing in our ſame court before us, for a 
«CIT 72:98 by lim alledged in our ſame 

| court, 
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court, in his own right, and the right of C, 

his wite, well avowed the taking of 18 
ſaid cattle in the place in which, Sc. to be 
juſt, for 91. rent due and in arrear from 
him the ſaid C. to the ſaid A. and S. for 
one half year, ending at the feaſt of the 
annunciation of the "Bleſſed Virgin Mary 


D 
RE before, Ec. [os in the avorory] for one 


meſſuage, Sc. with the appurtenances in 
4. dcmiſed by them the ſaid A. and S. to 
the ſaid C. whereupon the ſaid C. though 
ſolemuly called, did not appear, nor doth 
further proſecute his ſaid writ ; wherefore 
1: was conſidered in our ſame court before 
us, That he and his pledges for py. 
ſhould be amerced, and that the ſaid - 
might depart the court thereon 3 i 
day, and ſhould have a return of the faid 
cattle: therefore we command you, that 
a delay you return the ſaid cattle to 
the ſaid C. and you ſhall not deliver them 
at the complaint of the ſaid R. without 
our writ, which ſhall expreſly mention the 
ſaid judgment; and in what manner vou 
execute this writ, you make appear to us 
in three weeks from the day of St. Michael, 
whereſoever, Sc., and have you there this 


writ. Witneſs, Sc. 


A retorn' has GEORGE the ſecond, Oe. greet ing: 
ben!” upon A Whereas T. E. lately in our court be- 
e pong fore us at IW eſt in! nſzer, was ſummoned tov 


iolt th Wk 
pliaiff d anſwer to KR. B. in an action wherefore he 


deſault. took ſeven cows, the cattle of him the 
Ially's Entr. ſaid R. B. and unjuſtly detained them, 
937. againſt ſureties and pledges, Sc. as he al- 


ledged; and the faid R. afterwards made 
default 
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default in our ſaid court before us; where- 
fore it was conſidered in our ſame court 
before us, that he and his pledges for pro- 
ſecuting ſhould be amerced, and that the 
ſaid 7. might depart the court without a 
day, and ſhould have a return of the cattle 
aforelaid : therefore we command you, That 
without delay you return the ſaid cattle to 
the ſaid T. and you ſhall not deliver then 
at the complaint of the ſaid R. without our 
writ, which ſhall expreſly mention the ſaid 
judgment ; and in what manner vou execute 
this writ, you ſhall make appear to vs in 
| three weeks from the day of St. Michael, 


whereſoever, &c. And have you there this 
writ, Witneſs, Sc. 


Second deliveraiice 
4.5 


GE ORG E the ſecond, to the ſheriff of A writ of ſe- 
Eſjex, greeting: If T. 1 ſhall give you ond geliver- 

ſecurity that he will proſecute his clai im, Ther Bier 

and alſo to return the cattle, (* which in 50z;. f 

our court before us were lately adjudged to 

T. J. through the default of the ſaid 7. .) 

if a return thereof ſhall be adjudged; then 

do you cauſe thoſe cattle without delay, (or 

ferthwvith) to be delivered to the ſaid Y. 

and by ſureties and ſafe pledges compel the 

ſaid T. J. that he be before “ us in three 

wecks from the day of St. Michael, where- 

ſoever we ſhall then be in England, io an- 

Iwer to the ſaid T. //. for taking and un- 

Juitly detaining the cattle aforeſaid ; and 


have 


272 


Another 
ſorm. 

Theſ. Brer. 
303. 


The entry of 


an award of 
this writ, 
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have you there the names of the pledges, 
and this writ. Witneſs Philip Lord Hard- 


icke, the 28th day of Ne vember in the 


ninth year of our reign. 
K. B. 


EORGE the ſecond, Sc. To the ſhe- 

riff of Ver, greeting: If C. D. ſhall 
give you ſecurity that he will proſecute his 
claim, and alſo return the cattle which in 
our court before us were lately adjudged 
to 4. B. through the default of the ſaid C. 
we command you, that if by means of 
our writ de retorn' habendo lately directed 
to you for that purpoſe, you have made a 
return of the ſaid cattle ro the ſaid C. D. 
then do you cauſe them to be delivered to 
the ſaid C. D. and by ſureties and ſafe 
pledges compel the ſaid 4. that he be be- 
fore us on the octaves of St. Hilary, where- 
ſoever we ſhall then be in England, to an- 
ſwer to the ſaid C. for taking and unjuſtly 
detaining the cattle aforeſaid ; and have 
you there the names of the pledges, and 
this writ. Witneſs, &c. 


K. B. 


T F. by A. B. his attorney, offers (ot 
* tenders) himſelf on the 4th day again!: 
. T. of a plea, (or in an action) where- 
fore he took the cattle of the ſaid . I. 
and unjuſtly detained them, againſt ſure- 
ties and pledges ; and he came not, and 
the plaintiff was there, Cc. therefore he 
and his pledges, to wit, John Doe r 
Richard 


„  - BY 3. RH TY. 
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Richard Roe, are amerced, Sc. and the Misericordia. 
ſaid T. F. may depart the court therefrom 
without a day, Sc. and may have a re- Sine die. 
turn of the cattle aforeſaid, Fc. and af- 
terwards, (to wit) on the octaves of St. 
Martin then next following, before our 
ſovereign lord the king at Weſtminſter, 
comes the ſaid W. by J. B. his attorney, 

and, by virtue of the ſtatute in ſuch caſe 

made and provided, prays his majeſty's 

writ of ſecond deliverance, &c. and it is 
granted him, &c. returnable on the octaves 

of St. Martin, whereſoever, Sc. the ſame 

day is given to the ſaid 7. F. &c. 


The difference between this writ in the com- 
mon pleas from the former, is no otherwiſe 
than at the firſt aſterſe in the firſt writ be- 
fore, you ſay, which in our court before | 
our juſtices at Weſtminſter were adjudged Theſ. Brev. 
to T. J. through the default of the ſaid 303. 
T.W. And at the ſecond aſteriſk you ſay, 
that he be before our juſtices at Veſt- 
minſter, in three weeks from the day of 
St, Michael, to anſwer, Cc. 


. 


GEORGE the ſecond, &c. To the ſhe- A writ of ſe- 
riff of Eſſex, greeting: Becauſe Lewis cond deliver. 

B. in our court before our juſtices at 1/e/t- wr En 

minſter, hath given you ſecyrity that he oc. Rev. 

will proſecute his claim, and will alſo 348. 

make a return of thoſe cattle which in 

our ſame court were adjudged to Stephen 

R. through the default of the ſaid J. if 

2 return thereof be adjudged to him: 


* thexe- 


| 
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therefore we command you, that with- 
out delay you cauſe a mare which you 
have taken in withernam, of the cattle of 
the ſaid L. to the value of the cattle for- 
merly taken, to be delivered to the ſaid 
L. and compel the ſaid S. by ſureties and 
ſafe. pledges, that he be before our juſtices 
at Ve minſter on the octaves of St. Hilary, 
to anſwer to the ſaid L. for taking and 
unjuſtly detaining the cattle aforeſaid ; and 
have you there the names of the pledges, 
and this writ. Witneſs Sir Thomas Reeve, 
Knt. the 28th day of November in the ninth 
year of our reign. 


Thereturnof D virtue of this writ to me directed, 


a wrt of ſe- 


1 have cauſed to be delivered to the 


cord deliver- yithin named L. his cattle within men- 


ance. 


tioned, as I am within commanded to do: 
the pledges within named are John Denn 


and Richard Fenn. 
F. D. Eſq; ſheriff. 
Capias in Witbernam. 


(GEORGE the ſecond, c. To the ſhe- 
riff of Suffolk, greeting: Whereas we 
lately commanded you by our writ, that 
whereas T. B. gentleman, had been at- 
tached by our writ of ſecond deliverance, 
to appear in our court before us, to an- 
ſwer to FJ. S. in an action, wherefore he 
took the cattle of the ſaid J. and unjuſtly 
detained them againſt ſurcties and pledges, 
and the faid F. S. in our ſame court made 
default; wherefore it was conſidered in 
our ſame court, that the ſaid T. B. ſhould 
depart 


, as es ae ee eo er 8 
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depart hence without a day, and that the 
ſaid J. S. and his pledges for proſecuting 
ſhould be amerced ; and that the ſaid T. B. 
ſhould have a return of the cattle afore- 
ſaid irreplegiable; and that you without 
delay ſhould make a return of thoſe cat- 
tle to the ſaid 7. B. to be detained by him 
irreplegiable ; and in what manner you 
ſhould execute that writ, you ſhould make 
known to us | ſuch a return] wherefoever 
we ſhould then be in England; and you at 
that day returned to us, that the cattle 
aforeſaid were cloined by the ſaid 7. S. to 
places unknown to you, ſo that you could 
not return or deliver thoſe cattle to the 
ſaid T. B. as you was commanded by the 
ſaid writ; therefore we command you, 
that you take ſo many cattle of the ſaid 
J. §. to the value of the cattle aforeſaid, 
before taken by the ſaid J. S. in wither- 
nam, and deliver them to the ſaid T. B. to 
be kept by him irreplegiable, until you 
can make a return of thoſe cattle before 
taken, to the ſaid T. B. and in what man- 
ner you ſhall execute this our mandate, do 
you make appear to us on the octaves of 
St. Hilary, whereſoever we. ſhall then be in 
England; and that you cauſe further to be 
done therein, what of right, and accord- 
Ing to the laws and cuſtoms of this our 
kingdom of Great Britain, we ſhall ſee 
meet to be done; we alſo command you, 
that if the ſaid 7. B. ſhall make you ſe- 
cure of proſecuting his claim, and of re- 
de turning the chattels aforeſaid, if a return 
thereof ſhould be adjudged, then do you 
compel the ſaid J. S. by ſureties and ſafe 
5 pledges 


A 
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pledges, that he before us [ /uch a return] 
whereſoever we ſhall then be in England, 
to anſwer as well to us for the contempt, 
as to the ſaid T. B. for his damage and 
injury done him in this caſe ; and have you 
there this writ, Witneſs, &c. 


A capiar in EORGE the ſecond, c. To the ſhe- 
wwithernam, riff of E. greeting : Whereas we have 
upon a wilt often commanded you, that you ſhould 


of pluries re- 


plegiari fa- 


juſtly and without delay grant a replevin 


cias. to R. E. of his chattels (to wit) of thoſe 


which 7. T. and J. C. had taken and unjuſt- 
ly detained (as it is ſaid) according to our 
writ before delivered to you, or that you 
ſhould be before us [ ſuch a return] where- 
ſoever we ſhould then be in England, to 
ſhew us a reaſon, why you negleCted to 
execute our mandates ſo often directed to 
you: and you at that day made a return 
to us, that the chattels aforeſaid were 
eloigned by the ſaid T. T. and J. C. out of 
your bailiwick to places to you unknown, 
lo that you could in no wiſe grant a re- 
plevin thereof to the ſaid R. Therefore we 
command you, &c. [as in the former]. 


A capias in EORGE the ſecond, c. To the ſhe- 
—— riff of the city of G. greeting: Where 
bez Cds as J. P. was lately ſummoned in our court 
after an a- before us, to anſwer to J. W. of a plea 
vowry ang a [Vr in an ation] wherefore he on the 28th 
na va. day of April [in ſuch @ year] at the city 
= bel es Of G. (to wit) in a place there called P. 
: had taken the cattle of the ſaid J. to wt, 

The declara- twenty ſheep, and impounded and unjultly 
don. detained them, againſt ſuretics and pledges, 
4 until, 


* 
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until, Sc. (as he declared); and the ſaid 

J. P. appearing in our ſaid court, for a 

certain reaſon therein alledged by him, 

well avowed the taking of the ſaid cattle The avcwty. 
in the ſaid place where, Fc. to be quit, 

Sc. for damage-feaſant therein; and the Default. 
ſaid 7. V. afterwards in our ſame court 

made default: wherefore it was conſider- 

ed there, that they and their pledges for 
proſecuting ſhould be amerced, Sc. and Miſcricerdia. 
that the ſaid F. ſhould be diſmiſſed there- 

from without a day; and that he ſhould Sine die. 
have a return of the cattle aforcſaid: 

therefore we lately commanded you, that Returnof the 
you ſhould without delay make a return le. 

of the cattle aforeſaid to the ſaid 7. P. and 

that you ſhould not deliver them at the Second deli- 
defire of F. W. without our writ, which verance, 
ſhould expreſsly mention the judgment a- 

foreſaid ; and in what manner you ſhould 

execute that precept, you ſhould make 

appear to us (on the return] whereſoever 

we ſhould then be in England; we alſo 

lately commanded you, that according to 

the ſtatute in ſuch caſe made and pro- 

vided, you ſhould diligently inquire by the 

oaths of honeſt and lawful men of your 
bailiwick, what damages the ſaid FJ. P. 

hath ſuftained, as well by reaſon of the 
premiſſes, as for his expences and coſts 

lad out by him about his ſuit in that be- 

half; and that you ſhould return to us at 

the time aforeſaid, the inquiſition which 

you ſhould take thereon, under your ſeal 

and the ſeals of thoſe perſons by whom 

you ſhould take the inquiſition, together 


4 with 
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| Elergata o- 
tutuncd by an 


C 


15quifition, 
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with this writ; and you at that day re- 
turned to us, that the ſaid cattle had been 
cloigned by the ſaid F. W. to places un- 
ee to you ; for which reaſon you 
could not rcturn thoſe cattle to the ſaid 
J. P. and you alſo returned a certain in— 


quiſition taken before you in the city of 6. 


The finding 
of the Jury, 


Judgment. 


Withernam, 


in the county of the ſaid city, on the 
19th day of April [in ſuch 4 year] whereby 
it was ſound, that the ſaid F. had ſuſtained 
damages by reaſon of the premiſſes, be- 
ſides his expences and coſts laid out by 
him about his ſuit in that behalf, to 10s. 
and ior his expences and coſts to 24. 
Theretor re it was adjudged, that the ſaid 

J. P. thould recover againſt the ſaid 7. V. 
hi damages aforeſaid "found by the inqui— 


' ſition aforeſaid ; and alio 10/. awarded by 


our court before us, to the ſaid F. P. for 
his expences and coſts by way of increaſe; 
Which jaid damages in the whole amount- 
ed to 101. 10s. 2d. and that the ſaid 
7. V. ſhould be amerced; therefore we 
command you, that you take io many 
cattle of the ſaid F. J. in your bailiwick, 
in withernom, and without delay cauſe 
them to be delivered to the ſaid 7. V. to 
be detained by him irreple giable till he will 

make a return of the ſaid cattle before 
taken to the ſaid J. B. and in what man- 
ner you ſhall execute this our writ, do 


you make appear to us on the octaves of 


Ca /a. 


St. Hilary, whereſoever we ſhail then be 
in anten we command you 8 that 
vou take the ſaid 7. V. if he ſhall be found 
in your balls ick, and keep him ety, 

| chat 
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that you have his body before us at the 

time aforeſaid, whereſoever we ſhall then 

be in England, to ſatisfy the ſaid 7. P. for 

the damages aforeſaid ; and have you there Thef. Brev. 
then this writ. Witneſs, c. 62. 


14 P RA C- 


4 1 
N 0 . 
$* 

, i i 
N 25 
1 
N | 
i $ ; 
17 

ih” 

ö 
| | 

| | 

: » 
| 


— — — — — — 


2 —— —uͤ— — 
— 


— - 
— x S 
a * 0 
7 l — 
— — ——— — — 


* _= ä—1— ea 
—ů 2p — 2 — — | 
— > — N — 


| 
| 
4 


— 


— 


6ͤu..!8ͤK•» ²——U—BU) —— — - 


— x 


— — 


—ͤ—ñ—Iũlz3—— —— — 
— — 


——— —U 


———— — 
— - 


280 


Ante 43. 


PRACTICAL DIRECTIONS, &c. 
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PRACTICAL DIRECTIONS 


As to the making of a diſtreſs for rent, 
and ſuing a replevin. 


HE landlord himſelf may make the 

diſtreſs : but it 1s generally made by 
ſome other perſon employed by the land, 
lord far that purpoſe; in which caſe, the 
landlord muſt give to the perſon he em- 
ploys, a warrant or authority in writing, 
called a warrant of diſtreſs, which is uſu— 


ally in the following form : 
To Mr. A. B. my bailiff, greeting: 


Diſtrain the goods and chattels of C. D. 
© [the tenant] in the houſe he now dwells 


© in, [or, on the premiſſes in his poſſeſſion] 
© ſituate in in the county of 
© for — pounds, being two year's rent, 
© for, as the caſe is] due to me for the 
© ſame at Michaelmas [or, any other] day 
© laſt; and for your ſo doing, this ſhall be 
© your ſufficient warrant and authority, 
© Dated the day of — 17 —. 
. 


Being legally authorized to diſtrain, you 
enter on the premiſſes, and make a ſei— 
ſure of the diſtreſs. If the diſtreſs be made 


in a houſe, you ſeize a chair or other 15 
0 


n nn * NE 
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of furniture, and ſay, © I ſeize this chair 
© [or, whatever it be] in the name of all 
© the goods in this houſe, for the ſum of 
S pounds, being two year's rent 
© [or, as the caſe is] due to me {or, to 
V. T. your landlord] at Michoelmas | or, 
any other] day laſt, [and if the diſtreſs 
© be made by any other than the landlord, 
you add] by virtue of an authority from 
the ſaid . T. for that purpoſe.” 

You then proceed to take an inventory 
of ſo many goods, as you judge will be 
ſufficient to cover the rent diſtrained for, 
and alſo the charges of the diſtreſs. Hav- 
ing done this, you make a copy of the 
inventory, according to the following 
form : 

An inventory of the ſeveral goods and 
© chattels diſtrained by me A. B. [the di- 
© ſtrainer] the day of in the year 
© of our Lord in the houſes, out- 
© houſes, and lands [according to the caſe] 
of C. D. [the tenant] ſituate in — in 
the county of [and if the diſtreſs be 
* made by any other than the landlord, 
* ſay, — by the authority and on the behalf 
* of V. T. your landlord] for the ſum of 
- pounds, being two years rent, 
(lor, as the caſe is] due to me [or, to 
the ſaid W. T.] at Michaelmas [or, any 
other] day laſt. | 
In the dwelling-houſe : 

One table, 

Six chairs, Sc. 

In the cow-houſe : 

Six cows, 


Two calves, Sc. 


At 


9 
© 
d 
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At the bottom of the inyentory you ſub. 
ſcribe the following notice to the tenant : 


. 

Take notice, that 1 have this day di— 
* ſtrained [or, that as bailiff to V. T. your 
© landlord, I have this day diſtrained] on 
the premiſſes abovementioned, the ſevera] 
coods and chattels ſpecified in the aboye 
inventory, for the ſum of pounds, 
being two years rent [or, as the caſe is 
due to me {or, to the ſaid /7. T.] at M:- 
chaelmas.[or, any other] day laſt, for the 
ſaid premiſſes ; and that unleſs you pay 
the ſaid rent with the charges of diſtraining 
ſor the ſame, within five days from the 
date hereof, the faid goods and chattels 
will be appraiſed and fold according to 
law. Given under my hand, the - 
© day of —— in the year of our Lord 


— 


A true copy of the above inventory and 
notice muſt either be given to the tenant 
himſelf, or left at his houſe; or, if there 
be no houſe, on the moſt notorious place 
on the premiſſes. And it is proper to haye 
a perſon with you when you make the diſ- 
treſs, and alſo when you ſerve the 1nven- 
tory and notice, to examine the inventory), 
and to atteſt, if there be occaſion, the regu- 
larity of the proccedings. | 

The ſafeſt way is to remove the goods 
immediately, and in your notice to ac- 
quaint the tenant where they are removed: 
but it is how moſt uſual to let them re- 

ma 
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main on the premiſſes, leaving a man in 
oſſeſſion, till you are entitled by law to 

fell them, which 1s on the ſeventh day. Ante 53, 

If the tenant require further time for the 

payment of the rent, and the landlord 

chuſes to allow it, he muſt take a memo- 
randum in writing from the tenant, in the 
following form : 


Memorandum, That I C. D. do hereby 
conſent and agree, that V/. T. my landlord, 
who hath this day [or, who on the 
day of laſt] diſtrained my goods 
and chattels for rent, in a meſſuage or 
dwelling-houſe [according to the caſe] 
ſituate in in the county of 
ſhall continue in poſſeſſion of my faid 
goods and chattels in the ſaid meſſuage or 
dwelling-houſe for the ſpace of ——— 
from the date hereof; the ſaid V. T. hay- 
ing agreed to forbear the ſale of the ſaid 
goods and chattels for the ſaid ſpace of time, 
to enable me to diſcharge the ſaid rent. 
d And I the ſaid C. D. do hereby agree to 
It pay the expences of keeping the ſaid poſ- 
e ſeſſion. As witneſs my hand the 
e day of — in the year of our Lord ——. 
{> C. D. 
ſ 


y This memorandum is made, that the Ibid, 
7 landlord may not be deemed a treſpaſſer, 
u- which he otherwiſe would, for continuing 
in poſſeſſion beyond the time, which is 
limited by act of parliament for the ſale of 
the diſtreſs. | 
But if there be no allowance of further 
ume, you ſcarch the ſheriff's office, on the 
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ſeventh day, to ſee if the goods have been 


replevied ; if they have not, you repair to 
the premiſſes; where, if the rent and 
charges of the diſtreſs are not paid, you 
ſend for a conſtable and two ſworn ap- 


praiſers, who having viewed the goods di- 


itrained, the former muſt adminiſler to the 
Jatter the following oath : 


© You and each of. you ſhall well and 
truly appraiſe the goods and chattels 
mentioned in this inventory, [e con. 
fable at the ſame time holding the in- 


ventory in his hand, and ſhewing it to the 


© appratſers | according to the beſt of your 


© judgment. Sa help you God.” 


You then indorſe on the inventory, the 
following memorandum : 


* Memorandum, that on the day 
of in the year of our Lord — 
G. H. of Sc. and F. K. of Sc. two ſworn 
appraiſers, were ſworn upon the Holy 
Evangeliſts, by me L. M. of Sc. con- 
ſtable, well and truly to appraiſe the 
goods and chattels mentioned in this in- 
ventory, according to the beſt of their 


judgment. As witneſs my hand, 
J. II. conſtable. 


e A „ 


Preſent at the time 
of ſwearing the ſaid 
3. . X. 
as above, and wit- 
neſſes thereto, 

. 

H. C. 


And 
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And after the appraiſers have valued the 
goods, you go on with the indorſement e on 
che inventory, as follows; 


We the abovenamed G. H. and J. K. 
being ſworn upon the Holy Evangeliſts, 
by L. M. the conſtable abovenamed, 
* well and truly to appraiſe the goods and 
© chattels mentioned in this inventory, ac- 
* cording to the beſt of our judgment, and 
© having viewed the ſaid goods and chat- 
* rels, do appraiſe and value the ſame at 
the ſum of —— pounds. As witneſs our 


© hands, the day of —— 1n the year 
* of our Lord ——. 


5 
7 K 0 worn appraiſers. 


When the goods are thus valued, it is 
uſual for the appraiſers to buy them at their 
own valuation; and a receipt at the bottom 
of the inventory, witneſſed by the conſta- 
ble, is uſually held a ſufficient diſcharge. 
But, if the dittreſs be of conſiderable value, 
it is much more adviſeable to have a proper 
bargain and ſale between the landlord, the 
I the appraiſers, and the purcha- 
er 

The goods taken in diſtreſs being diſ- Ante 53. 
poſed of, you deduct from the amount of 
their produce the rent in arrear, and all 
reaſonable charges attending the diſtreſs ; 
after which, the overplus (if any) 1s to be 
returned to the tenant. 

If the tenant means to replevy the di- 
ſtreſs, he muſt, within the time allowed. 
him by the ſtatute for that purpoſe, that 
1 | 18, 
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Ante 68, 


PRACTICAL DIRECTIONS, &c. 


is, within five days after he bas notice of 
the diſtreſs, take with him two houſe— 
keepers, living in the city or county where 
the diſtreſs was made, and go to the ſhe- 
riff's office of ſuch city or county; where 
he muſt enter into a bond, with the two 
houſe-keepers as ſureties, in double the 
value of the goods diftrained, conditioned 
for the proſecution of a ſuit in replevin, 
ee. the diſtrainer, with effect; and for 


urning the goods, if a return thereof 


ſhall be awarded. Upon this, the ſheriff 


will direct a precept to one of his bailiffs; 
and by that means, the poſſeſſion of the 
goods will be reſtored to the tenant, to 
abide the event of the ſuit in replevin. 


= * m — 
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PRINCIPAL MATTERS. 


Abatement. 


HE writs of pone and recordari are 

not abateable. Page 108 

If two perſons diſtrain an ox, Sc. and make 
different avowries, both ſhall abate. 146 
Difference between pleas in abatement in 


" replevin, and in other actions. 126 
Difference between pleas in abatement, and 
in bar. ibid. 


Property in defendant or a ſtranger, or in 
defendant and a ſtranger, may be PR 


in abatement. 127, 8 
Cepit in alio loco, may be pleaded in abate- 
ment. 128 


Where the time is material, it may be tra- 


verſed by the defendant; and ſuch plea is 
in abatement. 129 


Accedas 
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 Accedas ad curiam. 


The accedas ad curiam is a writ to remove a 
plaint in replevin out of the lord's court. 
Page 112, 113 
Such plaint, when removed, is called a re- 
cord. 116 

| Acceptance. 


At common law, if the tenant was diſſeiſed, 
and the lord accepted rent from the dif- 
ſciſor, it worked an eſtoppel between 
the lord and diſſeiſor. 152 


Addit 1. 


If the defendant be without addition in the 
plaint, he ſhall have no addition in the 
recordar:. 113 


Aid. 


At common law, the lord might diſtrain 
for alD pur fle marrier, and pur faire fix 
chevalier. 7 


Aid prier. 


At common law, the leſſee for years of the 
very tenant, in caſe the lord avowed on 
a ſtranger, might pray in aid of his 
leſſor, and oblige the lord to avow on 
him. 15 

Alias replevin. 


If the ſheriff do not execute the original 
writ, the plaintiff may have an alias re- 
plevin. 12 


Or 


. ww HEY. 
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Or he may ſue it out with the original 
writ, and deliver it to the ſheriff in the 
firſt inſtance. * Page 75 

And he may inſert therein the clauſe of 
vel cauſam nobis ſignifices', &c. 72, 76 

And then it is returnable in the king's 
bench, common pleas, or chancery. 72, 


And determines the ſheriff's v/contie] power. 


_—_—:. 737 77 
But otherwiſe it is vicontiel, as the firſt 
writ. 7 


ſ 


Amends. See Tender. 


Amerciaments. 


The difference between fines and amercia— 
ments; and by whom the latter are im- 
poſed. 14 

Amerciaments impoſed in the leet or ſhe- 
riff's torn, or at the ſeſſions, may be 


levied by diſtringas. 12 
And the diſtreſs may be either ſold or im- 
pounded. 18 
But an amerciament in a court- baron cannot 
be levied by diſtreſs. 11, 15, 16 
Unleſs the lord can preſcribe in the diſtreſs. 
16 

Or the court-baron belong to the king's 
manor. | 17 


The proper remedy for an amerciament in 
a court-baron 1s an action of debt. 11, 20 


U A- 
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Appearance, 


The parties may appear in replevin in any 
other term than that in which the ſheriff 
makes his return on the alias or pluries 
replevin. * Page 76 

If the plaintiff declares in the court above, 
on the return of the alias or pluries reple- 
vin, the method, to oblige the defendant 
to appear, is by attachment. 75, 78 

If the defendant's claim of property be 
found againſt him, he mult appear in 
perſon, and not by attorney. 100 

Wherever day is given to the defendant, 
there cannot be judgment againſt him 
before appearance. 107 

Where, by the plaintiff's appearance, the 
parol was held to be well removed, though 
the taking was in one county, and the re- 
cordari iſſued to another. 11 


Appendix. 


Precedents of pleadings in replevin. 187 


Attachment. See Proceſs. 


Averia carucæ. See Diſtreſſes. 


Avr. 


If a diſtreſs be taken on the high road, 
the tenant cannot avoid it by his avow- 

N 40 
Deſcription of an avowry. 133 


The 
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The difference between an avowry and 


juſtification. Page 131 
At common law, the avowry muſt have 
been on the very tenant. 134 
But by the ſtatute of 21 H. 8. c. 19. it was 
ſufficient to avow as on land bolden 
of the lord. | ibid. 
Except the land had been granted to the 
king by the tenant. 135 
Though if the lord had purſued the tenant's 


beaſts, and taken them off the land, he 
might have avowed on the ſtatute of 
H. 8. 134 
And he might have avowed on that ſta- 
tute, though the tenant had been named. 
ibid. 

The mode of avowing on the ſtatute of 
H. 8. | I 35 
The mode of avowing on the 11 G. 2. 
c. 19. 139 
In what caſes it is neceſſary to lay à ſeiſin 
in the avowry, and in what not. 135, Sc. 
In avowries the place laid in the declaration 
| may be traverſed, but cannot be varied 
from without a traverſe. 143 
When a man avows in his own right, the 
form is bene advocat; when he makes co- 
nuſance in right of another, bene cognovit. 
ibid. 

But bene cognovit hath been held good on 
demurrer, where the defendant avowed 
In his own right, ibid. 
An avowry for rent in arrear tempore cap- 
tionis, without ſaying, quod adbuc aretro 
exiſtit, is good. ibid, 
A baron concluded his avowry for arrears 
of a rent- charge due to the feme before 
U 2 COVCL= 
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coverture, as for arrears due to him- 
ſelf, and yet it was held good. Page 144 
If one avows as adminiſtrator, though he 
has no right as ſuch, yet if it appear that 
he has right jure proprio, he ſhall recover. 
ibid, 

If a man avows for an entirety, and hath 
only a right to a moiety, he cannot re- 


cover. 145 
Therefore jointenants and coparceners muſt 
ſever in avowry. ibid. 


And if one of them Aidan, he muſt avow 
in his own right, and as bailiff to the 


other. ibid. 
Tenants in common muſt make ſeveral 
avowries. 146 


Where leſſor avows for part of half a 
year's rent, he muſt ſnew how the reſt 
has been ſatisfied. 1 

Where executors avow on the ſtatute of 
32 H. 8. for arrears of a rent in fee 

granted to their teſtator, they muſt ſhew 
that the lands continue in the hands of 
the tenant in whoſe time it incurred. ibid. 

Two perſons cannot make ſeveral avowries 
for an ox, &c. 146 

In an avowry for an heriot, bene cognovit 

captionem in præd loco, without faying, 
tempore quo, Sc. is good. ibid. 

Avowry muſt not be for an Heriot gene- 

rally, but muſt be for the beſt beaſt. 


ibid. 
Defendant cannot avow on a writ of recap- 
tion, as he may in replevin. 181 


N Barc 


1 


TABLE of the Principal Matters, 


Baron and Feme. 


A baron concluded his avowry, for arrears 
of a rent- charge due to the feme be- 
fore coverture, as for arrears due to 
himſelt, and yet it was held good. Page 

144 

Feme may avow as adminiſtratrix of her 
baron, for arrears of a rent-charge granted 
to. baron and feme during the life of the 
feme. 144 

Baron alone may bring replevin for the 
goods of his wife, taken whilſt ſhe was 
ſole. 13 

Bye-Law. 


A penalty inflicted on the breach of a 
bye-law may be levied by diſtreſs. 23 


But ſuch remedy muſt be given by the 


power that made the bye-law. ibid. 
Though a preſcription to diftrain will be 


ſufficient. 24 

The ſubject cannot be impriſoned for the 

breach of a bye-law. 23 
Caption. 


The caption is one of the points complained 
of in the replevin. 59, 79 
And it muſt be proved at the place laid 1n 
the declaration ; or, on the general iſſue, 
the plaintiff will be nonſuited. 130 


* Where a diſtreſs is taken in a county, and 


| impounded in a liberty, the ſheriff of the 
county may enter the liberty to make re- 
plevin without any previous warrant. 

| 70 

94 Certiorari. 
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Certiorari. 


A certiorari is to remove proceedings 
out of a court of circumſcribed autho- 
rity, to enable a ſuperior court to grant 
execution. Page 117 

And the inferior court muſt ſend up the 
whole record in the plight it was when 
the writ came. ibid. 


Common. See Diftreſſes. 
Coſts. 


The plaintiff in replevin ſhall recover coſts, 
by the ſtatute of Gloceſter, c. 1. 165 
The defendant in replevin ſhall recover 
ſingle coſts, * the 7 H. 8. c. 4. the 21 H. 
8. c. 19. the 4 Fac. 1. c. 3. and the 17 
6 166, 167 
And he ſhall recover double coſts, by the 
11 G. 2. c. 19. 167 
An executor (defendant) is intitled to coſts. 
166 

The 8 & 9 W. 3. c. 4. reſpecting defen- 
dant's coſts, does not extend to actions 
of replevin. 167 


Courts. 


Of the court-leet. 
Of the court-baron, 


Damage feaſant. 


A man may diſtrain beaſts that are — 

feaſant. 
Tho” he be only a commoner, 10 
| ut 
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But where there is a colour of right for 
putting in cattle, a commoner can- 
not diſtrain them. Page 25 

No man can diſtrain for damage feaſant, 
but on the place where the damage was 


done, ibid, 
Nor can one beaſt be taken for damage 
done by many. ibid. 

| Damages. 


When the lord was permitted to wage his 
law as to the ſufficiency of a tender, the 
tenant, if he prevailed, recovered da- 
mages. 62 

So, he ſhall now recover damages, if the 
tender be found ſufficient by a jury. 63 

Damages are recoverable againſt the ſhe- 
riff, if he make a falſe return in reple- 
vin. 73 

The defendant ſhall have damages in a 
withernam, if elongata be returned on a 
writ de retorno habendo. 96 

Damages are recoverable on a falſe claim 
of property. 100 

A juſtification in replevin covers the de- 
fendant from damages. =” 


Day in court. 


The defendant has no day in court by the 


writ of replevin. 75 
But, in ſuch caſe, he is brought in by at- 
tachment. 71, 76 


So, the defendant has no day in court, on 
the return of the alias and pluries reple- 
vin. 745 77 

U 4 And 
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And therefore the parties may appear and 
plead in any other term than that in 
which the writ replevin was returned. P. 74 

For the ſame reaſon, the plaintiff is not 
demandable, on ſuch return, under pe- 
ril of a nonſuit. 78 

But the defendant muſt appear at the re- 
turn of the pluries, or a withernam will 


iſſue againſt him. ibid. 
And if he do not appear, he may be brought 
in by attachment and capias. 75,78 


If the defendant appear on the return of 
the alias or pluries, he may oblige the 
plaintiff to declare, by rule of court. 74 

Or he may have a ſpecial writ, in the nature 
of a venire, to warn the plaintiff to come 
in and proſecute. 79 

And the . ſhall have the like writ 
where there is a vitious pore, which does 
not give him a day in court. t#bid. 

In withernam, the defendant ſhall have a 

day in court by attachment. 82 

The writ de proprietate probandd gives the 

defendant a day in court. 99 


Declaration. 


The declaration in replevin is little more 
than a recital of the writ. 124 
1ho' it muſt not only contain a venue, but 
muſt ſhew the locus in quo. ibid, 
But if the defendant plead nor cepit, this 
Makes the count good. 125 
Where the ſheriff returns replegiari fect, 
tho' the writ be in the detinet, the count 
i may 
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may de in the detinuit; but if there be 
no delivery of the cattle, it muſt be in 
the detinet. Page 125 
When a cauſe is removed out of the coun- 
ty court, the plaintiff muſt declare de 
no. ; 113 
So, he muſt declare de novo, on the re- 
moval of a cauſe by habeas corpus. 114. 
The defendant may compel the plaintiff 
to declare in replevin, tho' he hath no 


day in court. | 74 
Delta. 

Of the graviora et minora delia. 14 
Demurrer. 


Unleſs the locus in quo be mentioned in 
the declaration, the defendant may de- 
mur. 12 

If the writ be recited in the detinet, and the 
count be in the detinuit, the defendant 
may demur, | ibid, 


Detention. 


The detention of the diſtreſs is one of the 
points complained of in the replevin. 59 
And ſuch detention is unlawful, after the 
making of a ſufficient tender; if ſuch 
tender be made before the diſtreſs 1s 


| impounded. 40, 59 
Or, after judgment for the avowant ; tho' 
. it be for a return irrepleviſable. 61 
In what manner the legality of the deten- 
t tion was antiently tried. 61, 62 
{ The preſent mode of trying it. 63 


If 
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If the detention be not originally lawful, 
it cannot become ſo ex poſt facto. Page g6 
The detention muſt be anſwered in plead- 
ing, as well as the caption, I31 
And yet the plaintiff may avow for rent 
arrear tempore captionis, without ſaying 
quod adbuc aretro exiſtit. 143 


Detinue. 


After judgment for a return irrepleviſable, 
if the diſtreſs be not delivered to the 
plaintiff, on his making a ſufficient ten- 
der, he may have an action of detinue. 61, 
172 

It on the writ de proprietate probandd, the 
property be found for the defendant in a 
replevin by WRIT, the replevin is at an 
end; but the plaintiff may have an ac- 
tion of detinue. 101 


Diſcontinuance. 


The plaint may be removed after a diſcon- 
tinuance. 113 
If defendant plead in abatement of the 
writ, and make conuſance for a return, 
if the plaintiff traverſe the conuſance 
only, it is a diſcontinuance. 29 


Diſclaimer. 


It's nature, and conſequences, at common 
law. 147 
In what caſes, and for what reaſon, it was 
taken away by 21 H. 8. c. 19. ibid. 
Diſclaimer cannot be made to a lord be- 
fore attornment. 148 


4 And 
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And it cannot be made by an infant. P. 148 
Nor by an abbot ſeiſed in jure ecclefie. 149 
But diſclaimer by a meſne extinguiſhes the- 
meſnalty. ibid 
A diſclaimer gives the demandant -a right 
of entry. ibid. 
Tho' in ſome caſes he may proceed for 
damages. ibid. 
If a præcipe be brought againſt two, and 
one diſclaims, the whole freehold veſts 
in the other. ibid. 
But it is otherwiſe if oxE plead non tenure. 
150 

Tho' if one diſclaim, and the other . 
non tenure or make default, the demand- 
ant may enter into the whole. i id. 


Di ſſeiſin. 


The antient effect of a diſſeiſin, as to the 
lord's avowry. 151 


Difreſes. 


The nature and origin of diſtreſſes. 1, 2 
The inconveniencies which originally at- 
tended them. 3 
The remedy that was applied to theſe in- 
conveniencies ; and how the law of diſ- 
treſſes afterwards ſtood. 4 
The lord's diſtreſs for rent is in nature of a 
prerogative proceſs. 21 


In what caſes a diſtreſs lies. 


For ſervices due to the lord, ariſing from 
the tenure. | 5 


For fines and amerciaments in . 11 
For 
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For toll in a fair or market. Page 21 
For an amerciament on a townſhip. 22 
For a penalty inflicted on the breach of x 

bye-law. "1 
For damage-feaſant. 2 


What things are diſtrainable. 


All chattels are diſtrainable damage-feaſant, 
35 
Diſtreſſes at common law being in the na- 
ture of pledges, nothing could be diſ 
trained but what might be returned in 


pPpecie and undamaged. 26 
Therefore money cannot be diſtrained, ex- 
cept it be in a bag. 2} 


Nor milk, fruit, &c. ibid. 
Nor could corn or hay be diſtrained at 
common law. ibid. 
Unleſs it were in a cart. 27 
But now, by ſtatute, corn and hay may 
be diſtrained for rent. ibid, 
Even tho' it be growing. ibid, 
Working tools and beaſts of the plough 
cannot be diſtrained for rent, &c. while 
there is another ſufficient diſtreſs. 28 
But this rule does not extend to diſtreſſes, 
by ſtatute, in the nature of an execution; 


as for poor's rates, ; xc. 29 
Things ſent to public places of trade, arc 
not diſtrainable for rent, &c. 30 


As the cattle and goods of a gueſt at an inn, 
&c. | ibid. 


But the privilege is not extended to good 
at a livery ſtable. Nl 
Nor to beaſts that are grazing for a nigit 


on their way to market, 35 
Nor 


1 
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Nor to goods diſtrained for a perſonal duty, 
as for toll. Page 30 
The beaſts of a ſtranger, being on the 
lord's land by eſcape, are diſtrainable for 
rent, and other ſervices. 33 
So, if they be on the land by conſent of 
their owner. * 
And it ſeems they are diſtrainable for 
iſſues forfeited on the tenant's non-ap- 
pearance in the king's courts. 3 
But if a ſtranger's beaſts have eſcaped, the 
owner may prevent the diſtreſs, by mak- 
ing freſh purſuit. 35 
And if they be on the land by conſent, the 
owner may be relieved in equity on the 
ground of fraud in the landlord. 36 
Whatever 1s part of the freehold, cannot 
be diſtrained. 37 
Tho' it be not actually fixed. ibid. 
What is in the manual occupation of an- 
other, cannot be diſtrained for rent, 


1 ibid. 
Goods in the cuſtody of the law are not 
diſtrainable for rent, &c. 38 
Nothing can be diſtrained but valuable 
property. ibid. 
Of the time, place, and manner of making the 
diſtreſs, 
No diſtreſs can be made in the night. 39 
Unleſs it be for damage-feaſant. ibid. 
A diftreſs for rent cannot be made on 
the very day it becomes due. ibid. 
Nor after tender of the arrears. ibid. 
Tho' it may be made within ſix months af- 
ter the leaſe determines, 40 


None 


* 
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None but the king can diſtrain out of his 


fee, or on the high road. Page 40 
Unleſs the tenant drive his cattle off the 
land, to prevent a diſtreſs. 41 


But a diſtreſs taken on the high road, can- 
not be avoided by the tenant's avowry. 40 
Tho' it ſubjects the party to a ſpecial ac- 
tion on the ſtatute of Marlbridge. ibid 
A joint diſtreſs cannot be made for two 
' parcels of land diſtinctly let. 41 
But where lands, in two counties, are held 
under one demiſe, the landlord may di- 
{train for the whole rent, in either coun- 
ry. ibid. 
And in caſe the tenant remove his goods, 
to prevent a diſtreſs, the landlord may 
diſtrain them off the premiſſes, within 


30 days after the removal. ibid. 
Provided they be not previouſly ſold to 
a fair purchaſer. 42 


And the tenant, in ſuch caſe, ſhall forfeit to 
his landlord double we value of the goods 
removed. | ibid. 

Cattle depaſturing on a common may be 
diſtrained for rent. ibid. 

At common law, no man might break open 
an outer door to make a diſtreſs. ibid. 


Tho' an inner door might have been forced 


open. ibid. 
Or the diſtreſs taken out at a window. il d. 
But now, the landlord may break open a 
dwelling-houfe to diſtrain goods that 
have been fraudulently removed, to pre- 
vent a diſtreſs. ibid. 
A ſeizure of part, in the name of all 
the pee in a houſe, is a good ſeizure 
5 © | | 43 
| Diſtreis 
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Diſtreſſes ought not to be exceſſive. Page 4.3 
What is accounted an exceſſive diſtreſs. ibid. 
Diſtreſſes for homage, fealty, or the ex- 


eee of knights in parliament cannot 


e exceſſive. 
An action of treſpaſs will not lie for taking 
an exceſſive diſtreſs. 46 
Unleſs it be a diſtreſs of gold or ſilver ibid. 
But the remedy is by a ſpecial action on 
the ſtatute of Marlbridge. ibid. 
A man cannot fplit an entire duty; and 
diſtrain for 1t at ſeveral times. 
But where he takes an inſufficient diſtreſs for 
the whole duty, he may diſtrain again. 44, 45 


Tho' it be under warrant from a juſtice of 


the peace. ibid. 
So, he may diſtrain again for cattle, which 
die in the pound. 51 


How the diftreſs is to be uſed, and diſpoſed of. 


The diſtreſs is to be put in a pound. 48 
Which is either over? or covert. ibid. 
Beaſts ſhould be put in a pound overt. ibid. 
For if they be put in a private pound, the 


diſtrainer muſt feed them. 50 
And they muſt not be bound. 51 
Dead chattles muſt be put in a pound 

covert. 50 
And the pound muſt be within three miles, 

in the ſame county. | 49 
Or, the diſtrainer will be ſubje& to a pe- 

nalty of 5 1, 50 


Tho' if the tenancy be in one county, and 
the manor in another, the diſtreſs may 
be impounded in the manor pound. 49 

And if lands, in two counties, be held un- 
der one demiſe, the landlord may diſtrain 
| in 
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in both counties, and impound the diſ. 
treſs in either. Page 50, 55 
The pound-keeper's fee. 49 
Diſtreſſes for rent may be impounded on 
the premiſſes. 50 
But then they muſt be removed at the end 
of five days. 53 


No diftreſs can be worked. T 


But milch kine may be milked, id. 
Diſtreſſes could not be fold at common 
SS 26, 52 
But they may be ſold, by ſtatute, for rent 
arrear. 8 
And for poor's rates, &c. 
The mode of appraiſing and ſelling a EY 
treſs for rent. 433, Xe. 
The mode of ſelling a diſtreſs under war- 
rant from a juſtice of the peace. 55 


At common law, a ſingle irregularity in 


the diſtreſs, made the diſtrainer a treſ- 
aſſer ab initio. 6 
But now, the diſtrainer ſhall only anſwer for 
the ſpecial damage. wid, 
And not even for that if he tender amends. 
ibid. 

But if a diſtreſs be made for rent, where 
none is due, the diſtrainer ſhall forfeit 
double the value of the diſtreſs and coſts. 
ibid. 


Diſtringas. See Proceſs. 


Double rent. 


In what cafes, and by what means, the te- 


nant ſhall be obliged to pay double rent. 7 
Da- 


* 
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Duplicity. 


if the defendant in replevin plead in abate- 
ment of the writ, and make conuſance, 
and the plaintiff join 1fſue on the plea, 
and traverſe the conuſance alſo, it is 
double. Page 128 


Enquiry, writ of. 


Where a writ of enquiry is neceſſary to 
aſcertain the damages 1n replevin, and 


where not. 162, 3 
Of the writ of enquiry of damages, under 
i C7. 163 


The plaintiff cannot have a writ of enquiry 

under that ſtatute, where the defendant 
hath pleaded in cepit. 165 
Nor where the jury, who try the iſſue, 
omit to enquire of the rent in arrear. 


ibid. 
Eutry. 
A diſclaimer gives the demandant a right 
of entry. 149 
: In a precipe againſt two, if one make de- 
: fault, and the other diſclaim, che lord 
. may enter. ibid. 
Eſcape. 


The beaſts of a ſtranger, being on the lord's 
land by eſcape, are diſtrainable for rent 
and other ſervices. 33 

And where the beaſts eſcape by the negli- 
gence of their owner, they may be di- 
ſtrained immediately. 34 


„ But 
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But where they eſcape by default of the 
tenant's fences, the owner muſt have 
ACTUAL NOTICE of the eſcape, before 
they can be diftrained. Page 34 

Unleſs the land, into which they eſcape, 
be parcel of an antient ſeignory; for 
then the lord of ſuch ſeignory may di- 


ſtrain them immediately. ibid. 
But che owner may prevent the diſtreſs by 
making freſh purſuit. 35 


Where a rent-charge had been twenty 
years in arrear, and cattle that had el- 
caped were diſtrained for the arrears, 
the owner of the cattle was relieved in 
equity. 36 

Eſtoppel. 


che lord colluded with the diſſeiſor, and 
accepted rent from him, he was eſtop— 
ped to enter for the eſcheat, in caſe the 
diſſeiſee had died without heirs; and the 
diſſciſor was eſtopped to ſay, that he was 
not his tenant, 152 
But the diſſeiſee was not thereby eſtopped 
from compelling the lord to avow on 
him. ibid. 
| Evidence. 


On a plea of tender to the lord, evidence 
of a tender to his bailiff will not main- 
tain the plea. 60 

On the plea of vn cepit, if the caption be 
proved at another place than that laid 
in the declaration, the plaintiff will be 
nonſuited. | 130 

In treſpaſs, the defendant may give in evi- 
dence a property in himſelf on the ge- 


neral iſſue, but not in replevin. ibid. 
N | Exe- 
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Execution. 


The execution of a judgment in the coun- 
ty court or court baron is only by di- 


ſtreſs. Page 19 

But ſuch diſtreſs may be ſold under the 

writ de executione judicii. 21 
Executors, 


Executors may bring replevin de bonis te/- 


taloris. 12 
How they are to avow under the 32 J. 8. 
145 
An executor (defendant) is entitled to coſts 
in replevin. | 166 

Fines. 

The reaſon of their denomination. 14 
The difference between a fine and an amer- 
ciament. ibid. 
Fines are impoſed pro gravieribus delictis. 
ibid. 
And they are apportioned by the court. 
ibid. 
Of fines impoſed at the aſſizes and ſeſſions. 
ibid. 
Or by a corporation, having a power to 
hold ſeſſions. 15 


Of fines impoſed by a court leet. 11, 12, 17 
For fines impoſed by a court-leet, the ſtew- 
ard may either impriſon the party, or 


diſtrain his goods. 12 
And he may either ſell the diſtreſs, or im- 
pound it. 18 
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Unleſs it be for a fine impoſed in the leet, 
by cuſtom; for ſuch a fine cannot be 
diſtrained for, without a cuſtom to war- 
rant the diſtreſs. Page 17 

At common law, there was no fine to the 
king on the replevin, but where the 
ſheriff returned elongata, or claim of pro- 


perty. 78 
The defendant is fineable for an eloign- 
ment. 2 


The defendant is to be fined, when he comes 


in to gage dehverance, after a wither- 
nam awarded on meſne proceſs. 97 
So the defendant is to be fined for a falſe 
claim of property. 100 
Or, on conviction on a writ of recaption. 
| 180 
The plaintiff is fineable, when he comes in 
and tenders the damages on a withernam 
awarded after judgment for the avowant. 
94 

Freſh purſuit, See Diſtreſſes. 


Gage deliverance. 


The defendant ſhould gage deliverance of 
what was levied of the plaintiff, by vi- 
thernam, on his being nonſuited. _ 91 

It <withernam be awarded, and afterwards 
the defendant avows the taking as his 
proper goods, or for a heriot, or denies 
the taking, the plaintiff ſhall gage deli- 
verance of the witheruam. 93 

if a withernam be awarded in the court 
low, and afterwards the plea is remov- 
ed, the plaintiff ſhall gage deliverance 
in the court above, 114 

5 | Habeas 
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Hiaveas corpus. 


The Fagees corpus is the writ of LIBERTY. 


Page 116 
Where it is directed to an inferior court, 


the defendant's body muſt be fent up, 
with the cauſe of his impriſonment. 117 
And on ſuch writ, the plaintiff muſt de- 
clare De Novo in the ſuperior court. 114 


Heriot. 


The heriot is of two ſorts; the herict- 
ſervice, and the heriot- cuſtom. Pore 8 
The nature and origin of cach. 


9 

The lord may diſtrain for heriot-ſcrvice. 

i id. 

But he cannot diſtrain for heriot-cuſtom. 

| ibid. 

Tho' he may ſeize for both. 10 
A ſuit-heriot, reſerved by deed, cannot be 

taken off the manor. 11 


The avowry for an heriot muſt be for the 
beſt beaſt, or two beſt beaſts of the te- 
nant; and cannot be for an heriot gene- 
rally. 146 

In an avowry for an heriot, bene cognovit 
captionem in prædicto loco, without faying 


tempore quo, &c. is good. ibid. 
Hors de ſen fee. 

Of the plea of hors de ſon fee, and how it 

differs from a diſclaimer. 150 


At common law, the plea of Pers d- ſen fee 
determined all proceedings in the infe- 
rior court. 64 
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The plea of hors de ſon fee is pleaded, 


where there is no tenure; as where | 
ſtranger is avowed upon. Page 151, 4,8 
Or it may be pleaded by a ſtranger, who is 


made a party by aid prier. 151 
But the tenant cannot plead hors de ſon fee, 
on a writ of mortdaunceſter. ibid. 


And antiently, if the tenant was diſſeiſed, 
and the lord, upon his re- entry, diſtrain- 
ed his beaſts, or the beaſts of his leſſee, 
and avowed on the D1ssSE150R, the te- 
nant or leſſee could not ſafely plead 
bors de ſon fee, but was obliged to plead 
the ſpecial matter in abatement of the 
avowry. 152 

Tho' in ſuch caſe, if the diſſeiſor had died 
ſeiſed, and the lord had accepted rent of 
his heir, the avowry muſt have been on 

the heir; and the tenant was put to his 
real action. 154 


Inducta et illata. 


Indufa and illata were diſtrainable at com- 

mon law. a 
The conſequence. ibid. 
Inducta and illata are alone diſtrainable. 37 


Inns and innkeepers. 
The cattle and goods of a gueſt are not 
diſtrainable at an inn. 30 
Innkeepers are obliged to receive guelts 
and their horſes. ibia. 


Irregularity. See Diſtreſs. 
Iſſue. 


In replevin the general iſſue is uon cepit. 
4 130 
The 
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The caption and detention are in iſſue by 
that plea, and not the property. Page 139 
Nen eft culpabilis de captione pradittd, is 
not a good plea; becauſe it does not 


anſwer the detention. 131 
Judgment. 

The reaſon why the judgment in replevin 

is for a return irrepleviſable. 21 


At common law, the defendant could not 
have judgment for a return irrepleviſa- 
ble, on the nonſuit of the plaintiff. 66,170 

But now, by ſtatute, he may. 66, 171 

Judgment for the plaintiff in replevin is 
only for damages. 160 

For the defendant, that he ſhall have re- 
turn @k. the cattle. 161 

judgment for a return, as at common law, 
is the proper judgment, notwithſtanding 
the ſtatute of 17 Car. 2. c. 7. 104 


Juſtiſication. ä 

The difference between an avowry and 
juſtification. 131 
Of the juſtification that diſaffirms property 
in the plaintiff. 132 
Of that which affirms ſuch property, but 
covers the defendant from damages. id. 


Levancy and Couchancy. 


The grantee of a rent CHARGE cannot di- 
ſtrain a ſtranger's beaſts, till they are 


levant and couchant. 36 
The time allowed for levancy and couchau- 
cy. id. 


Levari facias. See Proceſs. 
X 4 | Limi- 
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Limitation of ations. 


The lord, in his avowry, need not alledge 
a ſeiſin of the rent within forty years. P.1 36 

But if the ſeiſin be not within that time, 1 
the ſtatute of limitations may be plead- 
ed in bar. 138, 159 

And the grantee of a rent- charge may plead L 
the ſtatute. 138 

When the tenant pleads the ſtatute of v 
limitations, as to the ſeiſin, he muſt 

acknovledge the tenure. 159 


If 


Non omittas. 


At common law, if a diſtreſs was taken in 

a4 liberty, the ſheriff could not deliver it, 
without a nn omittas. 70 
But now, by ſtatute, he may; if he firſt A 
iſſue his warrant to the bailiff of the li- 
berty, who makes no anſwer thereto. 69 
And if a diſtreſs be taken in the county, 
and impounded in a liberty, the ſheriff 
may enter the liberty without a previous 
warrant. 70 


Nonſuit. 


. OE. = WES o... 


At common law, the plaintiff might re- 
plevy the diſtreſs, after being nonſuited 
in inſinitum. 66 
But this inconvenience was remedied by 
ſtatute, which gave the writ of ſecond 
deliverance ibid. 1 
If the defendant come into court on the day It 


the ſheriff is to return the alias or Pluries, 1 
he 


/ 
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he cannot demand the plaintiff, under 
peril of a nonſuit. Page 78 
But he may have a ſpecial writ, to ſummon 
the plaintiff to come in; and if he do 
not, he ſhall be nonſuited. 79 
If the plaint be removed by pene, the 
plaintiff 1s demandable, on peril of a 


nonſuit. | 106 
Unleſs the pone be vitious, in not giving 
the defendant a day in court. 79 


Wherever the defendant hath a day in 
court, the plaintiff 1s demandable, un- 
der peril of a nonſuit. IO 

f the plaintiff be nonſuit before declaration, 
the defendant ſhall have a return withour 


an avowry. 169 
Notice of diſtreſs. 


At common law, no man was obliged to 
give notice of his having taken a diſtreſs. 
Fe 

Unleſs it were impounded in a Fecha 
pound overt, or in a pound covert, 48 
But now, the tenant muſt have notice of 
a diſtreſs for rent. 3 
And ſuch notice may be given to the tenant 
himſelf. 54 
Or it may be given to the owner of the 
goods, unlets the tenant hath ſued a re- 


plevin. ih id. 
Plaint. | 

The origin of the plaint. 64. 

It may be levied out of court. ibid. 


The plaint alone is removed by recordori. 113 
Peeass 
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Pleas and Pleadings. 


To an action for an irregularity in making 
a diſtreſs, the defendant may plead the 


general iſſue. Page 506 
The mode of pleading a tender in replc- 
vin. 60, 3 
Pleadings in replevins. 185 


The defendant in replevin cannot plead 
what 1s contrary to the ſheriff's return, 
as non elongata, or that the beaſts dicd in 
pound. 95 

But he may plead non cepit. ibid, 

The differ nce between pleas in abatement 
in replevin, and in other actions. 126 

How pleas in abatement in replevin differ 
from thote in bar. ilil. 

The detendant may plead property in him. 
ſelf, or in a ſtranger, in abatement, or 
in bar. 127 

But property in the plaintiff and a ſtranger, 
or cepit in alio loco, muſt be pleaded 1 in 
abatement. 128 

So where the time 1s traverſed, the plea 
muſt be in abatement. ibic. 

Non culpabilis de captione is not ſufficient ; 
for the detention muſt be anſwered. 131 

Yet an avowry for rent in arrear tempore 
coptionis, without ſaying quod adhuc are!r? 
exiſtit, is good. 143 

The difference between a juſtification and 
avowry. 131 

The difference between juſtifications that 
affirm, and thoſe that diſafirm the plait- 
tiff's property. / 132 

The 


" After an alias, the plaintiff may have a plu- 
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The tenant cannot plead we ungues ſeifie de 
ſervices generally, in bar of the lord's 
avowry. | Page 159 


Pledges. 


Of pledges for the defendant's appearance | 
in the lord's court. 20 | 


Of the pledges to proſecute in replevin. 65, 
6 


6 
In what event they are anſwerable. 65 
What pledges are deemed ſufficient; and 
how they are to be taken. 67, &c. 
The pledges for a return remain, notwith- 
ſtanding the removal of the cauſe by 


ö 

3 7 . 
The origin of pledges de retorno habendo. h [1 
| 

| 


pone. 6 [ 
And tho' the plaintiff proceeds for da- | i 
mages on the 17 Car. 2. c.7. > 6 1 
The mode of proceeding againſt the pledges 1 
on the ſtatute of Weſtm. 2. 176 1 
The mode of proceeding againſt them on 
the 17 Car. 2. c. 7. 178 
No pledges are required of the plaintiff on 
a writ of recaption. 182 
Of the writ de plegiis acquietandis. 153 


Pluries replevin. 


ries replevin. 72 
Or he may take out the replevin, alias, and 
pluries, at the ſame time; and deliver 
the pluries to the ſheriff in the firſt in- 

ſtance. Te 


In 
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In the pluries is always inſerted the clauſe of 
© vel clauſam nobis ſignifices, &c. P. 72, 75 
And it is returnable in the king's bench or 


common pleas. 72 
The pluries determines the ſheriff's vicontie! 
power. 72.3) 
And ſuperſedes the proceedings before the 
ſheriff. 77 
Pone. 

The origin of the writ of pone. 65 
Where the replevin is by writ, either party 
may remove 1t by pore. 72 
The form of the writ. 102 


The pone ſhould contain a ſummons, by 
which day is given to the other party in 


the court above. 722 102, 3 
Otherwiſe, 1t 1s bad. 79, 105 
The difference between a pore and recordari. 

102 


The plaintiff need not ſhew cauſe, for re- 
moving a cauſe out of the county court, 
by pore ; but the defendant muſt. 103 
But 45 plaintiff, as well as the defendant, 
muſt ſhew cauſe to remove the ſuit out 


of the lord's court. | 105 
The ſeveral cauſes of removal. 104, &c. 
Capias lies againſt the defendant, if he make 

default on a pone. 107 

Pound. 
Spelman's deſcription of a pound, 46 


Sce Diftreſſes. 


Pound 


Pf 


lf 
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Pound breach. 
Of pound breach at the common law. P. 52 
The ſtatute- penalty thereon. ibid. 
Practice. 


Practical ban, as to the making of a 
diſtreſs for rent, and ſuing a replevin. fin. 


 Prerogatzve. 


The king, by his prerogative, may diſtrain 


for = amerciament in his court baron. 


I 
So, he may diſtrain the beaſts of his - 
nant on the high road. 40 
Or, on lands that are not holden of him 
by immediate tenure. ibid. 
Preſcription. 
lfa lord can preſcribe in the diſtreſs, he 
may diſtrain for an amerciament in his 
court baron. 16 
Or, for a fine impoſed by cuſtom in his 
court leet. I 


So, if a corporation can preſcribe in the di- 
ſtreſs, they may diſtrain for a penalty on 


* the breach of a bye-law. 24 

A preſcription to replevy upon plaints le- 
vied out of court is bad. 64 
1 f Proceſs. 

Of the diſtringas for levying fines and amer- 
claments impoſed by a court leet, 12 


Of 
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Of the attachment to compel an appear- 
ance when the defendant has been ſum- 
moned and makes default. Page 18 

Of che proceſs to compel an appearance in 
the lord's court. 20 

Of the levari facias for a debt recovered in 
the lord's court. ibid. 

At common law, the only proceſs in re- 


plevin was a diſtreſs. 78 


But now, the proceſs againſt the defend- 
ant is an attachment in the firſt inſtance, 
and a capias afterwards. . 71, 5, 6, 8 

If the plea be removed by pore, the plain- 
tiff or defendant is ſummoned thereon. 7: 

And if the defendant make default, a FA 
firingas iſſues, and after that a capias. 10) 

It there be a vitious poxe, which does not 
give the parties a day in court, the de- 
tendant may have a ſpecial writ, to warn 
the plaintiff to come in and proſecute. 

79, 106 

And the defendant ſhall have the like writ, 
where he appears on the r-turn of the 
alias or pluries replevin. bid. 

But if he do not appear on ſuch return, a 
withernam will iſſue againſt him. 78 

Or he may be brought in by attachment an 
capias. 7578 

The proceſs in withernam is an attachment 
in the firſt inſtance; and, on the return 
of nulla bona thereon, a capias and pro- 
ceſs of outlawry. 82, 89, 92, 98 

The ſame proceſs lies againſt the defend. 
ant, on the writ de pr. oprictate proband. 


92 


The 
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The withernam is ſometimes an original, 
and ſometimes a judicial proceſs : in the 
firſt caſe, it is only a pain guouſque the 
defendant gages deliverance ; in the lat— 
ter, it changes the property. Page go 

When a plaint is removed by recordari, a 
capias lies on the defendant's default; 
but no capias lies on a juſticies. 115 


Preperty. 


Property is not to be altered without the 
king's writ ; except it be for default of 
appearance on an attachment in the coun- 
ty court or court baron 19, &c, 

If a replevin come after goods are fold on 

| an execution, the defendant muſt claim 


property, 38 
The mode of pleading property. 127 
Proprietate probanda. 

| | 

e The proceedings on a PLAINT, when the 
J 


defendant claims property. 98, 99 
a The proceedings on an original wRIT, in | 
8 the like caſe. 9910 
d If the property be found for the plaintiff, 
8 the ſheriff is to make deliverance. ibid. 
at But if the replevin be by plaint, the defen- 
n dant may afterwards remove it by recor- 
0- dari. | 99 
13 lt the property be found for the defendant 
; in a replevin by wzir, ſuch replevin is 
. at an end. 100 RR 
And, in ſuch caſe, the plaintiff's only re- | 
medy is by action of detinue, trover, or 
treſpaſs, 101 


But 
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Bur after the property is found for the de- 
fendant in a replevin by plaint, the 
plaintiff may have a new replevin by 
writ, Page 99 

A bailiff cannot c/aim property in the court 
below. IO! 

But he may plead it in the court above. ib. 


Recaption. 


The nature and deſign of the writ of re— 
caption. 180, 
Recaption lies, though the firſt caption was 
juſt. 181 
But not where the ſame cattle, or other 
cattle of the ſame perſon, are diſtrained 
a ſecond time damage feaſant. ibid. 
Nor where the plaintiff in replevin, being 
nonſuited, diſtrains again. ibid, 
Fhe defendant cannot avow on this writ, 
as he may in replevin. 181 
But he muſt jus rirv, as in treſpaſs. 182 
No pledges are required of the plaintiff, 
on this writ. ibid, 

It is not neceſſary, to have a recaption, 
that the ſame cattle, but that cattle of 
the ſame perſon, ſhould be diſtrained a 
ſecond time for the ſame duty. 183 
If the lord diſtrain the beaſts of his tenant. 
for rent, and afterwards diſtrain the 
beaſts of a ſtranger for the ſame rent, 
there can be no recaption. ibid. 
If the lord diftrain his tenant, and after- 
wards command his ſervant to diſtrain 
again, the tenant ſhall have _— 
ibid. 


80 
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So if the lord, by any act ſubſequent, agree 
to the ſecond diſtreſs, Page 183 
But if there be no ſuch precedent com- 
mand nor ſubſequent agreement, the te- 


nant is left to his action of treſpaſs againſt _ 


the ſervant. 184 
If A. and B. are diſtrained, and a ſecond 
diſtreſs 1s taken for the ſame duty on A. 
alone, a recaption lies. ibid. 
But if the firſt diſtreſs had been on A. 
alone, and the ſecond on A. and a ſtran- 
ger, quære. | 185 
If a bifireſs be taken for rent, and - after- 
wards other rent becomes due, for which 
a ſecond diſtreſs is taken, no recaption 
lies. | ibid. 
Unleſs the tenant have pleaded hors de ſon 
fee, in an action for taking the firſt di- 
ſtreſs. ibid. 


Recaption lies before any avowry made i 


the firſt replevin. ibid. 


And it lies in the county court, as well as 
before juſtices of record. 186 


Recordari. 


The form of the writ of recordari. 109 
The difference between a pone and recordari. 


102 
The replevin by plaint is removed by re- 
cordari. | ibid. 
And the plaintiff may remove it, without 
ſhewing cauſe. 100 
But the defendant cannot. ibid. 


And neither the plaintiff nor the defendant 
can remove a plaint out of the lord's 
| Y court, 


II 
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court, without ſhewing a ſufficient cauſe. 


Page 111, 118 
A recordari cannot regularly remove a re- 


cord. 117, 118 
But if a record be actually removed by re- 
cordari, it ſhall not be remanded. 117 
The ſuperior courts have no authority to 

proceed on a record removed by re- 

cordari, without a ſpecial writ, 117, 
| N 118 
The defendant ſued a recordari in a differ- 
ent county from that where the caption 
was; and the plaint was removed. 111 


Relief. 


The relief is either proper or improper. 7 
The relief proper may be diſtrained for, 
of common right. ibid. 
But the relief improper cannot be diſtrained 
for, unleſs the lord can preſcribe in the 


diſtreſs. | $ 
Rents. 

The ſeveral kinds of rents. 5 
Of rent-ſervice. ibid. 
Of rent- charge. | 6 
Of rent-ſeck. ibid. 
Of rents of aſſiſe or chief- rents. ibid. 
Of the remedy for recovery of rents by di- 

ſtreſs. ibid. 


In what caſes, and by what means, the te- 


nant ſhall be obliged to pay double 
rent. 7 


Replevin 
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Replevin. 
The nature of a replevin. of Page 57, 8 
The replevin, at common law, was a ju- 
ſticial writ. 59, 75 


Which did not lie in the manor court. ibid. 
Two things are complained of in replevin; 
the caption, and the detention. ibid. 
The ſeveral miſchiefs which attended the 
replevin at common law, and how they 
were remedied. 63, &c. 
The origin and nature of the replevin by 
plaint. 4 
The replevin muſt be executed by the ſhe- 
riff, even in his own caſe. 124 


n what caſes, and for whom, replevin lies. 


It lies for goods, in which the owner has 
either an abſolute or a qualified property. 


I19, 120 
When the property is qualified, the reple- 
vin may be ſpecial. 120 


If A. take goods, by the command of B. 
the owner may have replevin againſt 
both. ibid. 
If the lord diſtrain the tenant's beaſts, the 
meſne may impound his own beaſts in- 
ſtead of the tenant's, and may afterwards 


replevy them. ibid. 
Several perſons cannot join in replevin, 
where the property is ſeveral. 121 
It lies for beaſts which are fere nature, if 
they have been reclaimed. ibid. 
But not for goods taken in execution, under 
proceſs from a ſuperior court. ibid. 
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Though it lies upon an execution, awarded 
by an inferior juriſdiction. Page 122 
It lies for executors, de bonts teſtatoris. 123 
And for the huſband alone, de bonis uxoris, 
taken dum ſola. ibid, 
It lies for a ſow and pigs, though the pigs 


were farrowed after the ſow was taken. 


ibid. 
It lies not for charters relating to the inhe- 
ritance. 124 


Nor for goods taken in foreign parts ibid. 
If beaſts be taken in one county, and 
driven into another, it lies in either county. 


ibid. 


It lies not againſt the king, nor where he is 


a party. 122 
Nor for goods taken upon a conviction. 


ibid. 
Reſcous. 


No ſtranger can legally make a reſcue. 51 
But the owner may reſcue his cattle, 
wrongfully diſtrained, before they are 


impounded, ibid. 
Though HE cannot reſcue them afterwards. 
ibid. 


If cattle diſtrained go into the houſe of 
their owner, who refuſes to deliver them, 
he is guilty of reſcous. 


$2 
The puniſhment of reſcous by ſtatute, 751d. 


Retorno habends. 


Of the retorno habende at common law. 
66 


Of 
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Of the alteration that was made therein by 
the ſtatute of Weſtminſter the ſecond. 
Page 66 
In pleas in abatement, the defendant muft 
make conuſance for a return, or he leaves 
a right in the plaintiff to retain the di- 
ſtreſs. 128, 9 
Where the defendant avows, and hath 
judgment, he ſhall have a return of the 
diſtreſs. 167 
So where the defendant pleads property in 
himſelf or a ſtranger, which is found for 
him, he ſhall have a return. 168, 174 
But if he plead property in the plaintiff 
AND a ſtranger, he ſhall not have a re- 
turn, 168, 175 
So if he traverſe the /ocus in quo, he ſhall 
not have a return, though the iſſue be 
found for him, without a conuſance or 
avowry. 16 
If the lord refuſe a tender of the rent, be- 
fore the diſtreſs is impounded, he ſhall 
not have a return. ibid. 
If the plaintiff be nonſuit before declara- 
tion, the defendant ſhall have a return. 
ibid. 
But if he be nonſuit after declaration, the 
defendant muſt avow to have a return. 
170 
On the nonſuit of the plaintiff, the return 
at common law was never irrepleviſable. 
66, 170 
But this inconvenience was remedied by the 
tat. of Weſtm. 2. which gave the writ ot 
ſecond delid erance. 66, 171 
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If the defendant have judgment on the writ 
of ſecond deliverance, he ſhall have a re- 
turn irrepleviſable. Page 67, 172 
If the writ of replevin abate by the miſpri- 
ſion of the clerk, the defendant ſhall 
not have a return. 17 
But it is otherwiſe if the writ abate by the 
miſinformation of the plaintiff; for then 
the defendant ſhall have a return, tho' not 
irrepleviſable. ibid, 
If the plaintiff confeſs the defendant's plea, 
the defendant ſhall have a return, but 
not irrepleviſable. ibid. 


Satisfaction. 


After judgment for a return irrepleviſable, 
the owner of the beaſts may have a writ 


for their delivery, upon Jaligfaction made 
in court. 61 


And if beaſts are taken i in withernam, after 
judgment for the avowant, the owner 


may have the like writ, on ſatisfying the 
defendant his damages. 94 


Scire facias. 


A Scire facias is the proper proceſs to 
bring in the pledges in replevin. 68, 
177 

But in courts not of record, ſuch pro- 
ceſs is rather a precept in nature of a 
ſcire facias. 177 
A. ſcire facias need not be ſued out to entitle 
the party to a capias in withernam. 95 


It on the retorno habendo againſt the 


pledges cattle, the ſheriff return nil, a 


feire 


TABLE of the Principal Matters. 


ſcire facias iſſues quod vicecomes ipſe red- 
dat ei tot averia, Se. Page 177 


But it is not neceſſary to proceed againſt 


the pledges by /cire facias, in order to 
ground an action againſt the ſheriff for 
their inſulficiency. | 178, 9 


Second deliverance. 


The writ of ſecond deliverance was given by 


the tat. of Meſtm. 2. 67, 171 
And it 1s a writ judicial. 171, 4 
The form of it. ibid. 


The writ of ſecond deliyerance is a ſu- 
perſedeas of the retorno habendo, if it come 
before any return is made; if after, it is 
in the nature of a new replevin. 96, 173 

But it is not a ſuperſedeas of the writ of en- 
quiry of damages, under the 21 H. 8. c. 
19; nor under the 17 Car. 2. c. 7. 173 

Where a withernam iſſues on a retorno ha- 
bendo, the ſecond deliverance muſt not 
be of the beaſts delivered in withernam, 
but of the beaſts firſt taken. 97, 

"0 

The writ of ſecond deliverance is in effect 
taken away, where the defendant pro- 
ceeds on the 17 Car. 2. c. 7. 173 


Seiſin. 


Before the ſtat. of 11 G. 2. c. 19. it was 
neceſſary to lay a ſeiſin of. the ſervices 


in the avowry. 13 
The difference in laying ſuch ſeiſin and the 
ſcilin in real actions. 136 


Y 4 | The 
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The defendant might deny ſuch ſeiſin. Page 
| 137, 156, &c. 

Seiſin in the defendant, or thoſe whoſe 
eſtate he hath, was good for rent on a 
gift in tail, or on a leaſe for life or years. 


| ibid. 
In whom the grantee of a rent-charge 
ſhould have laid the ſeiſin. 138 


If leſſee for years had diſtrained the beaſts 
of a ſtranger, he muſt have laid the ſeiſin 
in his leſſor. 139 
But if a termor had avowed for rent on his 
under-tenant, by deed indented, he need 
not have laid a ſeiſin. ibid. 
But if the leaſe had been by parol, he muſt 
have laid a ſeiſin. ibid. 
Now by the ſaid ſtat. of 11 G. 2. c. 19. a 
general avowry is given in all caſes for 
rent arrear. ibid. 
If a termor diſtrain cattle damage feaſant, 
and the owner bring Treſpaſs, the Ter- 
mor mult lay a ſeiſin in his plea. 140, 141 
But if the termor bring Treſpaſs for the 
damage, he need not lay a ſeiſin in his 
declaration. 141 
If the avowant, for damage ferſant, al- 
ledge the locus in quo to be his ſelum 
et liberum tenementum, without alledging 

a ſeiſin in fee, it is ſufficient. 140 
Tenant in fee, in an action of debt againſt 
his leſſee for years, need not lay a ſciſin. 

| | 142 
But. the aſſignee of the reverſion muſt. 7bid. 
In treſpaſs, the defendant may plead quod 
POSSESSIONATVUS fuit of the locus in quo, and 
took the plaintiff's cattle mage feaſart, 
without laying a ſeiſin. ib id. 
Services, 
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Services. 


Feudal ſervices were either military or mi- 
niſterial. Page 1 


The non- performance of theſe ſervices 


induced a forfeiture of the feud. 2 


In what caſes the tenant might traverſe his 


lord's ſeiſin of ſervices. 156, &c. 
And how he might avoid the payment of 
ſervices, which he could not traverſe. 
157, &c. 


Sheriff. 


The ſheriff may hold plea in replevin by 
plaint of any value 


4 
And he may command his bailiff to reple- 
vy, either by word or precept. ibid. 


But the ſheriff's precept in withernam muſt. 


be in writing, and not by word only. 86 
The ſheriff ought to take pledges de proſe- 


quendo, and de retorno habendo. 67 
And he is anſwerable for the inſufficiency 
of the latter. ibid. 


Having taken pledges, the ſheriff ought 


forthwith to make deliverance of the di- 
ſtreſs. 69 


And for that purpoſe he may enter a li- 
berty. ibid. 


Or break open a houſe or caſtle, if he be 


denied entrance. 70 
Where the replevin is by original writ, 
which 1s executed by the ſheriff, he may 
hold plea of it in the county court. 71 
But if he do not execute the original writ, he 
mult appear, and account for his conduct, = 
the 
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the court above, on the alias or plurics 
replevin. Page 55 
If the alias do not contain the clauſe of 
del cauſam nobis ſtonijices, &c. it is vicon- 
. tiel, and the ſheritt may proceed. 76 
But he cannot proceed, if it contain ſuch 


clauſe. we yy 
The pluries replevin always determines the 
ſherift's vicontie] power. ibid. 


If the plaintiff be nonſuit in replevin, upon 
which the ſheriff takes his goods upon a 
withernam, an action will lie againſt the 
ſneriff, if he do not deliver them to the 
defendant. * 91 
The ſheriff cannot return, on a pore by the 
defendant, that the cauſe 1s not true. 105 
The ſheriff muſt execute the replevin, even 
in his own caſe. 124 
If the pledges de retorno babendo prove in- 
ſufficient, the ſheriff himſelf is anſwera- 
ble by ſcire facias. 177 
Or by action on the caſe. ibid, 
And in order to ground ſuch action, it is 
not neceffary to have a ſcire facias return- 


ed againſt the pledges. 178 
| Statutes, 

De Scaccario. 28 
Marlbridge, c. 1. 4, 114 
— —— c. 4. 43, 92 
— C. 15. 40 
—— C. 21. 64, 69 
Weſtm. 1. c. 17. | | 71 
Goceſter, c. 1, 165 
Weſtm. 
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Weſtm. 2. c. 2. 65, 66, 95, 104, 171, 


| 176 
25 Ed. 3. c. 17. 78, 92 
H. 5. C. 5 a 113 
1 „ 165 
a1 H. $. e. 19. 134, 146, 166, Py 
32 „ 145, 166 
i & 2 Pb. & M. c. 12. 49 
43 Elix. c. 2. 29, 165 
1. 166 
n. 44, 163, 166, 173. 378 
2 V. & M. c. 5. 27, 52, 56 
8 X 9g . 3. c. 11. 
8 Ann. c. 14. 40 
4 G. 2. c. 28. 6 


17. 27. 4 42, 50, 56, 68, 


139, 167, 178 
27 G. 2. c. 27. 55 


Tender. 


A ſufficient tender will make the detention 
of a diſtreſs unlawful. 40, 59 
Though it be made after judgment for a 
return irrepleviſable. 61, 172 
But before judgment it ſhould be made 
before the diſtreſs is impounded. 40, 
l | 60 

For if it be made afterwards, and the 
beaſts die in the pound, the owner ſhall 


bear the loſs. 60 
And it muſt be made to the lord himſelf, 
and not to his bailiff. „„ = 

In what manner the ſufficiency of a ten- 
der was antiently tried. 61, &c. 

| The preſent mode of trying it. 63 


Traverſe, 


W 
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Traverſe. 


The cauſe of removal, aſſigned in a pone or 
recordari, is not traverſable. P. 105, 119 
But it is otherwiſe of the cauſe aſſigned in 
an accedas ad curiam. 110 
Where the defendant in replevin pleads in 
abatement of the writ, and makes co- 
nuſance, the conuſance is not traverſa- 
ble. | 128 
In a juſtification for damage feaſant, the 
plaintiff may traverſe the defendant's 
title. 129 
If the avowant ſhould lay the caption in 
another place than the plaintiff hath done, 
without traverſing the place in the de- 


claration, it would be bad. ivid. 
Where the tenure 1s traverſable. 155 
If the tenure be by rent, the quantum of the 

rent is not traverſable. ibid. 


And the whole tenure is not traverſable. 156 
The ſeiſin of the quantum of ſervices was 
traverſable, where they were gained by 
coercion. 1 ibid. 
But not where they were obtained by the 
voluntary payment of the tenant. 157 
Unleſs the tenant had been one, who 
could not charge the lands ; as tenant in 
tail, a biſhop, prior, &c. 158 
Or unleſs the very tenant had the dced 
whereby the ſervices were reſerved. ibid. 
The ſeiſin is not traverſable, but only of 
thoſe ſervices, for which the avowry is 
made. 159 
Except a ſeiſin be alledged of ſervices df 
an higher nature, which include thoſe in 
the avowry. ilid. 


l Trespa. 
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U 
Treſpaſs. 
An action of treſpaſs will not lie for taking 
an exceſſive diſtreſs. Page 45 
Unleſs it be a diſtreſs of gold or filver. 
ibid. 
Nor for impounding a diſtreſs in another 
county. 50 


If cattle, taken damage feaſant, die in the 
pound, the diſtrainer may have an action 
of treſpaſs for the damage. 51 

The tenant may have an action of treſpaſs 

againſt his landlord, if he do not remove 

I the diſtreſs, at the end of five days. 53 

| Or againſt the ſheriff, for taking his cattle, 

in the execution of the replevin. 73 


Vadii. 


The vadii are forfeited, on the defendant's 
non- appearance, in the lord's court. 20 


Wager of law. 


At common law, when the tenant pleaded 
a tender, the lord was put to his law wa- 
ger, as to 1ts ſufficiency. 61. 2 


Withernam. 


Withernam may iſſue on the ſecond pro- 
ceſs. | 76 


Etymology of the word withernam. 79 
Withernam is 


; ; pou of the lex talionis. ibid. 
18 And it is twofold ; in the county court, and 
9 in the courts above. 80 


In 
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In the county court, if the bailiff return 
elongata, the withernam does not iſſue, be- 
fore the ſheriff holds an inqueſt. Page 80 
But when it iſſues, it is a writ de executione 
judicii. Quære. 88 
In the courts above, it iſſues on the ſheriff's 
return of elongata. ibid, 
But it cannot iſſue on ſuggeſtion only. 82 
It iſſues out of the court where the alias or 
pluries is returnable. . 
Therefore, if elongata be returned on the 
alias into chancery, it iſſues out of chan- 
cery; but then it is s returnable 1 in B. R. 


Or 8 B. ibid. 
Form of the writ of withernam. $1 
There is always an attachment in the wwither- 

nam. 0 83 
Unleſs it iſſue on a plaint. ibid, 


The witheruem ſhould recite the cauſe 
why the ſheriff cannot replevy. ibid, 
And 1t ſhould be in writing, though it be 
iſſued by the ſheriff. 86 


Where there ſhall be a non omittas in the 


Wwithernam. 84 
If the ſheriff return nil on the withernam, 3 
capias is awarded. 89, 92 
If the defendant appear on the pluries re- 
plevin, the withernam ſhall not iſſue. 89 
Unleſs, on his appearance, he refuſe to 
gage deliverance. ibid, 
But if he plead non cepit, or that the cattle 
are dead in default of the plaintiff, the 
withernam ſhall not be awarded. 93 
So, if he plead property in himſelf. 741d. 


Or make conuſance as bailiff, and pray in 
aid, 94 


The 


+ 


JABLE of the Principal Matters. 
The withernam againſt the plaintiff, after 


* judgment for the defendant, ſhall be 
n ſtayed, on the plaintiff's tendering the 
* damages. Page 94 

g lf the ſheriff levy goods of the plaintiff 
” in withernam, after a return awarded on 
1 a nonſuit, he ſhould deliver them to the 
12 defendant, or an action lies. 91 
or In B. K. cattle taken in withernam are de- 
7 livered to the plaintiff, by the uſage of 
* the court; aliter in C. B; and the reaſon 
55 thereof. 1. 
Rr Mitbernam is either an original or a judi- 


cial writ ; in the firſt caſe, it is only a 
penalty guouſque the defendant gages de- 
liverance; in the latter, it changes the 


property. 90 

In what caſes the defendant ſhall have a 

withernam againſt the plaintiff. 94 

It is not neceſſary to have a /cire facias re- 

turned, before a capias in withernam iſ- 

ſues. 95 

The «withernam ſuppoſes the original cap- 

tion to be a diſtreſs. 96 

The ſheriff, on meſne proceſs, may take 

g beaſts of any value from the defendant, 

. to compel him to appear. 97. 
99 
to 
bid, 
ttle 
the 
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